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63p CONGRESS, SENATE. { Report
2d Session. , No. 229.

REVISION OF THE ARTICLES OF WAR.

YesruAany 6, 1914.—Ordered to be prinfed.

Mr. CHAMBERLAIN, from the Committee on Military Affairs, submit-
ted the following

REPORT.

[To accompany S. 1032.]

The Committee on Military Affairs, to which was referred Senate
bill 1032, to amend section 1342 and chapter 6, Title XIV, of the
Revised Statutes of the United States, and for other purposes (Arti-
cles of War), have carefully considered the same and adopt the unan-
imous report of the subcommittee which considered this bill and rec--
ommend that the bill do pass as amended.

The subcommittee to which was veferred Senate bill 1032, Sixty-
third Congress, submits the same to the committee with amendments,
together with the following report, and recommends that as amended
the bill be reported favorably to the Senate, with the recommenda-
tion that it pass as amended. The bill as amended is as follows:

A BILL To amend section thirteen hundred and forty-two and chapter six, Litle XTIV,
of the Revised Statutes of the United States, and for othier purposes.

Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That section thirteen hundred and
forty-two of the Revised Statutes of the United States be, and the same is
hereby, amended to read as follows: :

“ Sgo. 1342, The articles included in this section shall be known as the Articles
of War, and shall, at all times and in all places, govern the Armies of theé
United States, including all persons belonging thereto, and all persons now or
hereatter made subject to military law.

*“ 1. PRELIMINARY PROVISIONS.

“ArTICLE 1. DEFINITIONS.—The following words when used in these articles
shall be construed in the sense indicated in this article, unless the context
shows that a different sense is intended, namely : :

“(a) The word ‘officer ’ shall be construed to refer to a commissioned oflicer;

“(b) The word *soldier’ shall be construed as including a noncommissioned
‘officer, a private, or any other enlisted man;

“{c) The word ‘company’ shall be understood as including a troop or
battery; and

“(d) The word ‘battalion’ shall be understood as including a squadron.

“ART. 2. PERSONS SUBJECT TO MILITARY LAw.—The following persons are
subject to these articles and shall be understood as included in the term ‘any
person subject to military law,’ or ‘ persons subject to military law, whenever
used in these articles: -

“(a) All officers and soldiers belonging to the Armies of the United States,
including Regulars, militia called into the service of the United States from
the date of notice of such call, and Volunteers; '
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“ @, JURISDICTION.

“ ART. 12. GENERAL COURTS-MARTIAL.—General courts-martial shall have power
to try any person subject to military law for any crime or offense made punish-
able by these nrticles and any other person who by statute or by the law of war
is subject to trial by military tribunals: Provided, That no officer shall be
brought to trial before a general court-martial appointed by the Superintendent

of the Military Academy.

“ART. 13. SPECIAL COURTS-MARTIAL.—Special courts-martial shall have power

to try any person subject to military law, except an officer, for any crime or
offense not capital m= le punishable by these articles: Provided, That the
President may by regulations. which he may modify from time to time, except
from the jurisdiction of speclal courts-martial any class or classes of persons
subject to military law.

“gpecial courts-martial ghall not have power to adjudge confinement in ex-
adjudge the forfeiture of more than six months’ pay.

“ART. 14. SUMMARY COURTS-MARTIAL—Summary courts-martial shall have
power to try any person subject to military law, except an officer, a cadet, or a
soldier holding the privileges of a certificate of eligibility to promotion, for
any crime or offense not eapital made punishable by these articles: Provided,
That noncommissioned officers sball not, if they object thereto, be brought to
trial before a summary court-martial swithout the authority of the officer com-
petent to bring them to trial before a general court-martial : And provided fur-
ther, That the President may by regulations, which he may modify from time to
time, except from the jurisdiction of suwmary courts-martial any class or
classes of persons subjeet to military law.

¢ Summary courts-martial shall not have power to adjudge confinement in
excess of three months, nor to adjudge the forfeiture of more than three
months' pay: Provided, That when the summary court officer is also the com-
manding officer no sentence of such summary court-martial adjndging confine-
ment at hard labor ov forfeiture of pay, or both, for a period in excess of one
mhonth shall be carried into execution until the same shall have been approved

by superior authority.
“Agr. 15. Nor rxcLusivi—The provisions of these articles conferring juvis-
diction upon courts-martial shall not be construed as depriving military commis-
sions, provost courts, or other military tribunals of concurrent jurisdiction in
respect of offenders or offenses that by statute or by the law of war may be
triable by such military commissions, provost courts, or other military tribunals.
“Agr. 16. OFFICERS, HOW rriABLE.—Officers shall be tried only by general
courts-martial, and no officer shall, when it can be avoided, be tried by officers
inferior to him in rank:

,

‘D, PROCEDURE.

“AgRT. 17. JUDGE ADVOCATE TO prOSECUTE.—The judge advocate of a general
or special court-martial shall prosecute in the name of the United States, and
shall, under the direction of the court, prepare the .record of its proceedings;
but should the accused be unrepresented by counsel, the judge advocate shall
from time to time throughout the proceedings advise the accused of his legal
rights. .

“ART. 18.—CHALLENGES.——Members of a general or special court-martial may
be challenged by the accused and by the judge advocate, but only for cause
stated to the court. The court shall determine the relevancy and validity
thereof, and shall not veceive a challenge to more than one member at a time.

“«ART. 19. OATH OF MEMBERS AND JUDGE ADVOCATES.—The judge advocate of a
general or gpecial court-martial shall administer to the members of the court,
before they proceed upon any trial, the following oath or affirmation: ‘You,
A B, do swear (or afirm) that you will well and truly try and determine,
according to the evidence, the matter now before you, between the United
States of America and the person to be tried, and that you will duly administer
justice without ‘partiality, favor, oraffection, according to the provisions of the
Tules and articles for the government of the Armies of the United States, and
if any doubt should arise, not explained by said articles, then according to your
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or.when it appears to the satisfaction of the court, commission, board, or ap-
pointing authority that the witness, by reason of age, sickness, bodily infirmity,
imprisonment,.or other reasonable cause, is unable to appear and testify in per-
son at the place of trial or hearing: Provided, That testimony by deposition
may be adduced for the defense in capital cases.

«“Apyp. 27. DEPOSITIONS—BEFORE WIIOM pAKEN.—Depositions o be read in evi-
dence before military courts, commissions, courts of inquiry, or military boards,
or for other use in military administration, may be taken pefore and authenti-
cated by any officer, military or civil, authorized by the laws of the United
States or by the laws of the place where the deposition is taken to administer

. oaths.
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“ART. 20. RESIGNATION WITHOUT ACCEPTANCE DOES NOT RELEASE OFFICER.—ANY

officer who, having tendered his resignation and prior to due notice of the
acceptance of the same, quits his post or proper duties without leave and with
intent to absent himself permanently therefrom shall be dcemed a deserter.

“ARr. 30. ENLISTMENT WITHOUT DISCHARGE—ANY -soldier who quits the
organization to which he properly belongs and, witbhout having first re-
ceived a regular discharge from such organization, enlists in or joins any
other organization of the Army, o militia when in the service of the United
States, or the Navy or Marine Corps of the United States, shall be deemed to
have deserted the service of the United States and to have fraudulently enlisted.

“ART. 31. OATH OF REPORTERS AND INTERPRETERS.—Ivery reporter of the pro-
ceedings of a court-martial shall, before entering upon his duties, make oath or
affirmation in the following form: ‘You swear (or affirm) that you will faith-
fully perform the duties of reporter to this court. 8o help you God.”

“And every interpreter in the trial of any case before a court-martial shall,
pefore entering upon his duties, make oath or affirmation in the following
form: ‘ You swear (or affirm) that you will truly interpret in the case now in
hearing. So help you God.’ )

“In case of affirmation the closing sentence of adjuration will be om'tted.

“ARD. 32, CLosED SESSIONS.—Whenever a general or special court-martial
shall sit in closed session, the judge advocate and the assistant judge advocate,
if any, shall withdraw; and when their legal advice, or their assistance in
referring to the recoided evidence, is reguired, it shall be obtained in open

court.
“ART. 33. OuDER OF voring.—Members of a general or special court-martial, in
giving their votes, shall begin with the junior in rank.
“ART. 34. CONTEMPTS.—A court-martial may punish, at discretion, any person
who uses any menacing words, signs, or gestures in its presence. or who dis-
turbs it$ proceedings by any riot or disorder.
“ART. 85. RECORDS—GENERAL COURTS-MARTIAL.—Itach general court-maitial
shall keep a separate record of its proceedings in the trial of each cuse brought
pefore it. and such record shall be anthenticated by the signature of the presi-
dent and the judge advocate: but in case the record can not bhe authenticated
by the judge advoeate. by 1eason of his death, disability, or absence, it shall
be signed by the president and an assistant judge adyocate, if any; and if
there be no assistant judge advocate, or in case of his death, disability, or
absence, then by the president and oue other member of the court. .
“Agr, 36. RECORDS—SPLCIAL AND SUMMARY COURTS-MARTIAL.—IEach special
court-martial and each summary court-martial shall keep a record of its pro-
ceedings, separate for each case, which record shall contain such matter and
be authenticated in sucll wanter as may be required by regulations which the
President may from time to time prescribe.
“ARr. 87. INISPOSITION OF RECORDS—GENERAL COURTS-MARTIAL—The judge ad-
vocate of each general court-martial shall, with such expedition as circum-
stances may permit, forward to the appointing authority, or to his successor in
command, the original record of the -proceedings of such court in the trial of
each case. All records. of such proceedings shall,, after “havifig been finally
acted upon, be transmitted to the Judge Advocate General of the Army.



REVISION OF THE_‘ ARTICLES OF WAR..

“ART. 38. Disp
. od. 0SITION OF
After havine be : RECORDS—SPECIAL AND SUM
cer Commaﬁ:’dingnfggti%euli?ﬁlé)yb the officer appointing l‘fﬁémc(og(l)'lt'mgs -II;JyAII{:}‘lIeAEE
summary court-martial sh: eing, the record of each trial b ial or
the President ma . L8 all be transmitted to ] ’ y special or
t v designate in rew L such general headquarter:
judge advocate. Wh g n regulations, there to be fi : arters as
d ] en 1o longer of ) e filed in the office of ti
ART. 39. PRESIDENT ger of use, such records ma e
. . : M ! S may be destroyed
tions, which he ma I MAY PRESCRIBE RULES.—The President o
¢ y modify from ti i resident may by regula-
ing. modes of proct in ime to time, prescribe the pr e inc
0de ] cases before courts.mart e procedure, includ-
commissions, and other mili courts-martial, court inquiry. mili
o] ons, military trib > lad, wts of inquiry, militar
or inconsistent with th va y tribunals: Provided, That nothi ; y
That all rules m hese articles shall be so prescribed : g contrary to
L ade in pursuance of this st cribed : dnd provided further,
glssjsmaTs Szlc;)onlas bracticable after they alrsearilgglee shall be laid before the Con:
. 40. IRREGULARITIES— [FF .
shall uot be b ; : FFECT OrF.—The proceedi . .
on the groundelodf 111111;’3;;%% lr‘l(;l;ith'e ﬁndings or serll)tenceed(;?sgasinﬁ-fo‘%dcoi?lrE,_El-artlal
as to any matter of er admission or rejection of evi o an evans
¥ ms pleading or nro - L evidence or for any error
or confirming authorit procedure unless in the opini iewing
vy, after an examinati pinion of the reviewing
appear that the error co i gnnation of the entir ’ i I all
) lained of 0N 01 e proceedings, it shall
rights of-an accused: Pmp‘ of has injuriously affect 1
: P . Provided. That affected the substantial
accused has been tried itute AT the act or omission up i
by one or more of constitutes an offense deno bon which the
these articles. A unced and made punishab
the words ‘ hard 1 cles: And provided furtl T i able
g abor’in any sent 0 ver, That the omission of
ment or confinement sh Y sentence of a court-martial J i i ison
I all not be constr martial adjudging imprison-
ing such sentence of impri pstrued as depriving the authoriti
4 . ) ¢ ties execut-
labor as a part of th prisonment or confinement of thb . o
ive orde e punishment in any et the power to require hard
executive order prescribing maximum pl?lﬂs%ﬁgn:;‘;hele it is authorized by the

- “E. LIMITATIONS UPON PROSECUTIONS
“ART. 41. AS TO TIM .
. c—Except for ot
for murder or for L Pt for desertion commit in ti
for any crirgé (fglogfig?s’enc%n%if-sﬁn;hall be liable to beltttl?i%dni)ytl‘llngogft ‘In;lal.’t‘m]-
of the prosecution itted more than three i . "-martia
] of such . ) L years before the beginni
the period of an person for such crime or off A
¥ absence of th or offense: Provided, T
States, and also an > e accused from the jurisdicti , That
’ any period during whi Jurisdiction of the United
ment the accused ma g which by reason of P EIe
. t have b . some manifest impedi-
excluded in computin y no e been amenable to military justi Dedi
o the aforesai » military justice shall b
ther, That the pro g 1 esaid period of three oo - e
s secution shall be h years: And provided -
shall have been dul g e held to have been be fur
L , gun when the charg
to appoint & court nf Teceived at the headquarters of ; arges
) -martial for ¥ an authority com
the crime or offense in questionf:he trial of charges alleging the cogimissilz)z[eg;

“ART. -
42. As To NUMBER.—No person shall be tried

same : .
offense. a second time for the

“F. PUNISHMENTS.

. “ARrm. 43 ‘CERTAL >
o kg x o 1 oy E 1086 o by b
ENTENCES—W -

e 0 comtnag, b i o eheen, L Bt

of the United States or under so e convicted would, under some statut

Oth.el Jjurisdiction in which the cri l?;g Olli_‘WffOf the stqte, Territory, District uoi

person liable to confinement in a or olfense may be committed, render wuch

ment is adjudged by a cou-rt—marl‘g?;lltenualy’ but when. sentence of 0011Sﬁl;1ce~

omissions, any one of which, unde thupon conviction of two or more acts o

tioned, constitutes or includes a cril;n . ‘Statute or other law hereinbefore me l:

enite - ; e or offens 0

g o excvaied ' perientury, coniement haposed by . court merie

P EINTEKCES THEN - .

oy b ol f o o e WS Yo S

B o ek e o T, e of
P .other convictions and sentences, isyheéﬁﬁﬁ.ssﬁg

gel]elal or S]?eClal ourt-martis may be dete 1 a or’ e mem-
cou B y
s ¥y be determined b a majority of th
R

i
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“Arr. 46, COWARDICE; FRAUD—ACCESSORY PENALTY.—When an oflicer is dis-
missed from the service for cowardice or fraud, the crime, punishwment. name,
and place of abode of the delinguent shall be published in the newspapers in
and about the camp and in the State from which the offender came O where
he usualiy resides; aud after such publication it shall be scandalous tor an offi-
cer to associate with Bim. ;

SART. 47, MAXIMUM LIMITS.—
made punishable by these articles is
the punishment shall not, in time of peace, exceed suc
President may from time to time prescribe.

whenever the punishment for a crime or offense
lett to the discretion of the court-martial,
h limit or limits as the

“ . ACTION BY APPOINTING OR SUPERIOR AUTHORITY.

“ AT, 48. APPROVAL AND EXECUTION OF SENTENCES.—NO_ sentence of a court-
martial shall be carried into execution until the same shiall have been approved
by the officer appointing the court or by the officer commanding for the time
bheing. T

“Agr. 49. POWERS INCIDENT TU POWLR TO yrerove—The power to approve the
sentence of a court-martial shall be held to include, inter alia:

“(a) The power to approve or disapprove a finding, and to approve only 80
muchk of a finding of guilty of a particular offense as involves a finding of
guilty of a lesser included offcuse when, in’ the opinion of the authority having
power to approve, the evidence of record requires a finding of only the lesser

degree of guilt;
“(b) The power to approve or disapprove the wblole

tence; and

“(c) The power to change the sequence in w
the court may require the execution of the pun
charge and confinement.

or any part of the sen-

hich a sentence as adjudged by
jshments of dishonorable dis-

“AnrT. 50. CONFIRMATION— WHEN REQUIRED.—In addition to the. approval re-
quired by article forty-seven, confirmation by the President is required in the
following cases before the sentence of a court-martial is carried into -execution,
namely :

“(a) Any sentence respecting a general officer ; '

“(b) Any sentence extending to the dismissal of an officer. except that in
time of war a sentence extending to the dismissal of an officer below the grade
of brigadier general may be carried into execution upon confirmation by the
commanding general of the army in the field or by the commanding general of
the territorial department or division;

“(¢) Any sentence extending to the suspension or dismissal of a cadet; and

“(d) Any sentence of death, except in the cases of persons convicted in time
of war of mwurder. rape, mutiny, desertion. oY as spies: aud in such excepted
cases a sentencée a death may be carried into execution upon confinmation by
the commanding general of the army in the fizld or by the commanding general
of the territorial department or division.

«When the authority competent to confirm the sentence has already acted
as the approving anthority no additional confirmation by him is necessary.

«pAry. 51. POWERS INCIDENT TO POWER To coNFirM.—The power te confirm the
sentence of a court-martial shall be held to include, inter alin:

“(a) The power to confirm or disapprove a finding and to confirm so much
only of a finding of guilty of a particular offense as jnvolves a finding of guilty
of a lesser included offense, when. in the opinion of the authority having power
to confirm,, the evidence of record requires a finding of ounly the lesser degree of

guilt; and
“(b) The power to confirm or disapprove the whole or any part of the
sentence.

crs.—The power to order the

“ART. 52. MITIGATION OR REMISSION OF SENTEN
execution of the sentence adjudged by a court-martial shall be held to include,
jnter alia, the power to mitigate or remit the whole or any part of the sentence;
but no sentence of dismissal of an officer, and no sentence of death shall be
mitigated or remitted by any authority inferior to the President.

“Any unexecuted portion of a sentence adjudged by a court-martial may be
mitigated or remitted by the authority competent to appoint, for the command

- in which the ‘person under  sentence is held, arcourt of the kind . that imposed
the sentence;, and.the sqifie power ihay be exercised by supérior rauthority ; but
no sentence extending to the dismissal of an officer :or Joss of files. no sentence
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of death, and no sentence approved or confirmed by the President shall be re-
mitted or mitigated by any other authority. :

“The power of remission and mitigation shall extend to all uncollected for-
feitures adjudged by sentence of a court-martial.,

“ART. 53. SUSPENSION OF SENTENCES OF DISMISSAL OR DEATH.—The authority
competent to order the execution of a sentence of dismissa! of an officer or a
gentence of death may suspend such sentence until the pleasure of the Presi-
dent be known; and in case of such suspension a copy of the order of suspen-
sion, together with a copy of the record of trial, shall immediately be trans-
mitted to the President.

“ART. 54. SUSPENSION OF SENTENCE OF DISHONORABLE DISCHARGE.—The au-
thority competent to order the execution of a sentence including dishonorable
discharge may suspend the execution of the dishonorable discharge until the
soldier’s release from confinement; but the order of suspension may be vacated
at any time and the execution of the dishonorable discharge directed by the
officer having general court-martial jurisdiction over the command in which
the soldier is held or by the Secretary of War.

“ArT. 55. SUSPENSION OF SENTENCES OF FORFRITURE OR CONFINEMENT—The an-
thority competent to order the execution of a sentence adjudged by a court-
martial may, if the sentence involve neither dismiss:l nor dishonorable dis-
charge, suspend the execution of the sentence in so far as it relates to the
forfeiture of pay, or to confinement; or to both; and the person under senience
may be restored to duty during the suspension of confinement. At any time
within one year after the date of the order of suspension sucll order may, for
sufficient cause, be vacuted 'and the execution of the sentence directed by the
authority competent to ovder the exccution of like sentences in the command
to which the person under sentence belongs or in which he may be found: but
if the order of suspension be not vacated within one year after the date thereof
the suspended sentence shall be held to have been remilted.

“III. PUNITIVE ARTICLES.
YA, ENLISTMENT; MUSTER: RETURNS. :

“ART. 50. 'RAUDULENT ENLISTMENT.—ALY person who shall procure himself to
be enlisted in the military service of the United States by means of willful
misrepresentation or concealment as to his qualifications for enlistment, and
shall receive pay or allowances under such enlistwzent, shall be punished as a
court-martial may direct.

“ART. 57. OFFICER MAKING UNLAWFUL ENLISTMENT.—ADY officer who know-
ingly enlists or musters into the military service any person whose enlistment
or muster in is prohibited by law, regulations, or orders shall be dismissed from
the service or suffer such other punishment as a court-martial may direct.

“ART. 58. FaLsk MUSTER~—ANY officer who knowingly makes a false muster of
man ov animal, or who signs or directs or allows the signing of any muster roll,
knowing the same to contain a false muster or false statement as to the absence
or pay of an officer or soldier; or who wrongfully takes money or other consid-
eration on mustering in a regiment, company, or other organization. or on sign-
ing muster rolls; or who knowingly musters as an officer or soldier a person
who is not such officer or soldier, shall be dismissed from the service and suffer
such other punisbment as a court-martial may direct.

“ART, §9. FALSE RETURNS—OMNISSION TO RENDER RLTURNS.—Every officer whose
duty it is to render to the War Department or other superior authority a return
of the state of the troops under his command, or of the arms, ammunition,
clothing, funds, or other property thereunto belonging, who knowingly makes a
false return thereof, shall be dismissed the service and suffer such other punish-
ment as a court-martial may direct. And any officer who, through neglect or
design, omits to render such return shall be punished as a court-martial may
direct. : ’

“ B. DESERTION ; ABSENCE WITIIOUT LEAVE.

“Arr. 60. DESERITON.—ANy person subject to military law who deserts or
attempts to desert the service;of the United States shall, if the offense be com-
mitted in time of war, suffer death or such other punishment as a court-martial
may: dirvect; afid, if the offensé be éoiinitted at%iay othier time; any punishment,
excepting‘death. that a court-martinl may direct. :
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“ART. G1. ADVISING OR AIDING ANOTHER TO DESERT.—-Any person subject to mili-
tary law who advises or persuades or knowingly assists another to desert the
service of the United States shall, if the offense be committed in time of war,
suffer death, ot such other punishment as a court-martial may divect. and in
any other case any punishment, except death, that a court-martial may direct.

“ART. 62. ENTERTAINING A DESERTER.—ANy officer who, after having discov-
ered that n soldier-in his command is a deserter from the military or naval
service or from the Marine Corps. retains such deserter in his command with-
out informing superior authority or the commander of the organization to which
the deserter belongs, shall be punished as a court-martial may direct.

“ART. 63. ARSENCE WITHOUT LEAVE.—Any person subject to military law who
fails to repair at the fixed time to the properly appointed place of duty. or goes
from the same without proper leave. or absents himself from his com_mand,
guard, quarters, station, or camp without proper leave, shall be punished as a
court-martial may direct.

““¢. DISRESPECT ; INSUBORDINATION ; MUTINY.

“ART. 64. DISRESPECT TOWARD TIHE PRESIDENT, Vick PRESIDENT, CONGRESS, SEC-
RETARY OF WAR. GOVERNORS, LEGISLATURES.—ANY officer who uses contemptuous
or disrespectful words against the President, Vice President, the Congress of
the United States. the Secretary of War. or the chief magistrate or legislature
of any State, Territory, or other possession of the United States in which' he
is quartered shall be disinissed from the service or suffer such other punish-
ment as a court-inartial may direct. Any soldier who so offends shall be pun-
ished as a court-martial may direct. .

“ART. 65. DISRESPECT TOWARD SUPERIOR OFFICER.—ADY person subject to mili-
tary law who behaves himself with disrespect toward his superior officer shall
be punished as a court-martinal may direct.

“ART. 66. ASSATLTING OR WILLFULLY DISOBEYING SUPERIOR OFFICER.—ANY per-
son subject to military law who, on any pretense whatsoever, strikes hls_ superior
officer, or draws or lifts up any weapon, or offers any violence against him,
being in the execution of his office. or willfully disebeys any lawfnl command
of his superior officer, shall suffer death or such other punishment as a court-
martial may dirvect.

“ART. 67. INSUBORDINATE CONDUCT TOWARD NONCOMMISSIONED OFFICER.—ANY
soldier who strikes or assaults, or attempts or threatens to strike or assault, or
wlilfully disobeys the lawful order of a noncommissioned officer while in the
executi[)n of his office. or uses fhreatening or insulting language, or behaves
in an insubordinate or disrespectful manner toward a noncommissioned officer
while in the execution of his office, shall be punished as a court-martial may
direct. , o

“Ary. 68 MUTINY OR SEDITION.—ANy person subject to military law who at-
tempts to create or who begins, excites, causes, or joins in any mutiny or sedi-
tion in any company, party, post, camp, detachment, guard, or othevr 'command,
shall suffer death or such other punishment as a court-martial may direct.

“Arr. 69. FAILURE TO SUPPRESS MUTINY OR SEDITION.—Any officer or soldier
who, being present at any mutiny or sedition, does not use his utmost enc}eavor
to suppress the same, or knowing or having reason to believe thn_t a mutiny or
sedifion is to take place does not, without delay, give information thereof to
his commanding officer, shall suffer death or such other punishment as a court-
martial may dirvect. o

“ART. 70. QUARRELS; FRAYS; DISORDERS.—AIll officers and no_nconmussmned
officers have power to part and quell all quarrels, frays, and dlSOtFlel'S among |
persons subject to military law, and to order officers who take part in the; same
into arrest, and other persons subject to military law who ta.ke part_ in th‘e
same into arrest or coufinement, as circumstances may require, u_ntll their
proper superior officer is acquainted therewith. A:&ngi whosoever, being so or-
dered, refuses to obey such officer or nonconnmsswneq officer, or (h-nyvs a
weapon upon or otherwise threatens or does violence to him, shall be punished
as a court-martial may direct.

“D. ARREST; CONFINEMENT. -

N

“ART. T1. ARREST OR CONFINEMENT ‘OF . ACCUSED PERS\O‘NS.——-AH officer charggd
with crime or with a serjous offense under these articles shall beyplaced in
drrest by the commanding officer, and in exceptional cases an officer so charged

RE e
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o ; SCTi , 1der these articles shall be placed in confine-
othlg" illllellgS(‘)‘nhesl:\ g;aeacltgid w1.t]]; a .mmor offense be may be placed in arvest. Any
offense under these al'(zicq:sltsahl‘i’lll?)‘g g&lcleg(,ierl o ﬁcrime Cor i e
i i Lick 4 h in confinement o1 in arrest,
g] ai?%l:tsgcce:dni]qulrf-g;lgle ,&and wl-len charged.with a minor oftense such pe1"s§1§
thié antiole oo 2t tilereb; bi n.y pglson placgd in arrvest under the provisions of
such Tiruite shall 1y 91113 _"e rvestricted to his bz}rracks, quarters, or tent, unless
ATLOSE Or wWho een s }u.t’ed by proper authority. Any officer who-breaks his
anthority Sl pe tllaleS n].1om co-nﬁnement b(_efore he is set at liberty by proper
ase cofu‘t-métrtinl m.lwls;.efl fl.om the service or suffer such other punishment
who escapes from CO(Ilhﬁneﬁlz(‘Izltt’ (‘;]f%vﬁgybggalﬁls. %el.son sué) jﬁcg S s
liberty by proper anthority shall be punist courtmartin ey divest at
ARE. T2 Teeseront OF‘AND Al(;ll‘i (;s 1ed as a court-martial may divect.
an : T 01 4 N UPON CHARGES.—The charge agains
thg ngillfsélngiligeg ﬂilzzjerau"eStthOl' co.nﬁneme_n't shall be investigated pl’?)ll‘!ptbly 1\)51rt
shall be fapa lt:‘o P rmo(% other proper militury authority, and immediate steps
against him and 1'e]éaée hill)snflrsohnxtlzl\irle}gsgil cuccll_lse(l Ort i oy e charges
! : : ] Ry  conlinement. In every case ¥
Eslexgzgo\‘l:itlheglﬁgggeéuu 11;111ta111y custgdy Tor more than five days ubrithout ‘Y)];;eﬁg
for the delay shall bepnxg(i‘z I;Zf’hh];: éil:]on]giléli.ileg (ilfﬁsc? eci;tl %'leport e pecossity
g ade by g officer in the manner prescri
g%,téfbliﬁtlitlwcnhsz’uzég :l‘SImll.a'x report s.hull be forwarded every five dflysgctillgfg
and if the potans Temaeianse}x edl or until such person is released from custody ;
boins broﬁght et 5 in Tmh[ar.y custody .for more than thirty days withou%
pringing hin fo iy S«.hq(lzlou_xt»martml for trial, the authority responsible for
necessiey for toe de3 o a Anl en%er %o superior al}thority a special report of the
or to take such stos .,O.r {0 y 0 c:el whose duty it is to make such investigation
fo do so promptisera Lo 1enf(f1ie1 ‘such report who willfully or negligently fails
necessary delay iu’ cfarrviuy t(l)l )(.‘61 \vk}o is responsible for unreasonable or un-
2 cOULtmartio] g Ly % (,' case to a ﬁuall conclusion shall be punished as
Baninat hie Objecticogl a e};c_ Py omde(lz That in time of peace no person shall
a period of five days sugsea?lgiltltt(} otht(:lsgr?iecf: 1(.)ef 2hgeneral o artial within
rAmn 13 Done ) >t arges upon him.
comma. d‘e31 ({{fm; 5331-50s£EICIM-‘E AND KEEP PRISONERS.—No provost marshal or
fo his charge by atil oﬁicel'zll) lleif}lse to receive or keep any prisoner committed
the ofony 2o by at of shaHe onging to the fqrces of the United States, provided
by himecit of the Pl?ime : atff the time deliver an account in writing, signed
o s éo I;efuein'v 1.1(1)1 offense charged against the prisoner. Any officer
Camg o PEI’OI;T an })a‘ bg _pgmshed as a court-martial may direct,”
Whese ch;u.'ve‘ ! ]')1'is0m 'I\I.SOI\'P_R.\ BECEIVID.—Every commander of a guard to
i couﬁné:uel‘lt Ork ‘(\__\‘(’SI is comm_ltted.sha]],.within twenty-four hours after
e comlnand’i o l(;ﬁi oo‘n ;}ls he is relieved from his guard, report in writing
st {L cer e uame_ of such prisoner, the offense charged
s 1i91‘)01't heesﬁg%]ebgtl)ltlllll?ql?fe%cer c-ommittting him; and if he failsa to
“ART. T5. RELFASING PRISONER \\’;THOII"LSP(I‘I{O(;’(I)_‘IIIIII \—m:lrtml Qe
. o ol 1 ) ) CRAUTHORITY.—Any person sub-
gggrtmtlti)ttne]cllhttglﬁ,i s]i\]‘lr‘l\?’rho, \’Erlthout proper authority, releases any upr%soner glllllby
e o M ‘(1 ge, or who thl'qngh neglect or design suffers auy prisoner
Lo 76e DI?‘(i e_s‘cag)e, shall be punished as a court-martial may direct.
'subjiect. o m i]i:[ all\ LRI\ ?F OFFENDERS T0O CIVIL AUTHORITIES.—When any person
answer for a crimye (?1“ Z)I‘I?;‘a{sgé)tpﬁl'lli'l‘l‘rllzgelS;uh flﬂd ?ﬁy o m}litﬂx'y N eonnag et
crime or offense committed within {hé "”0“1‘1'1( )elllic' leSI? %;UCI?S!‘ e Stnten ot
Union and the District of Columbia 11::1 bpulliisl db] 1111)11V p o hle»S’rnfes s
the commanding officer is 1'e(1uiréd ) except in tlf; Y f)’ 1he s ot ﬂl? lapd,
duly made, to use his utmost eudea’vo; l;) c‘ie]i'\'er ne_ O- W{llll l}pnn D e on
the civil anthorities, or to uid the officers of jﬁstioc‘ - Suc{ l A(jr-,uso.fl o
curing him, in order that he may be brought to tkri'lle 11;&1;11J1i1(.‘1011(1111g aud_ or
who upon such application refuses or Wilrfzﬂ] 4 nov( ; y w?h‘mm?dmg Oﬁ](?e'r
to'dehver over such aceused person to the5 civ?]le(izltl?.t,lﬁ;\lg?ipetq u(l)rtutl(l)e -?i]ilwt(}lly
officers of justice in apprelending and securing him shall bé‘ dismisse;d fro;n
e 4 fler, such pt.lie; punishiment as a_court-martial may direct
When, ‘under ‘the provisions of this “article, delivery“is' made to the civil

authorities of an offenider ~undergoing sentence of & court-martial, such de-

livery, if followed by conviction, shall be held to interrupt the execution of the

<captured or abandoned property, whereby he shall re
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sentence of the court-martial, and the offender shall be returned to military
custody, after having answered to the civil authorities for his offense, tor the
completion of the said court-martial sentence.

‘L. WAR OFTFENSES.

“pArr. T7. MISBEIIAVIOR BEFORE THE ENEMY.—Any officer or soldier who mis-

behaves himself before the enewy, runs away, or shamefully abandons or de-
livers up any fort, post, camp, guard, or other command w.
to defend, or speaks words inducing others to do the Iike, or casts away his
arms or ammunition, or quits his post or colors to plunder or pillage, or by

any means whatsoever occa

hich it is his duty

sions false alarms in camp, garrison, or quarters,
shall suffer death or such othier punishment as a court-martial may direct.

SART. 78. SUBORDINATES COMPELLING COMMANDER T0 SURRENDER.—If any com-
mander of any garrison, fort, post, camp, guard, or other command is com-
pelled, by the officers or soldiers under his command, to give it up to the enemy
or to ahandon it, the officers or soldiers go offending shall suffer death or such
other punishment as a court-martial may direct.

“Agr 7. IMPROPER USE OF COUNTERSIGN.—ADY
law who makes known the parole or countersign to
receive it according to the rules and discipline of war, or gives a parole or
countersign different from that which he received, shall, if the offense be com-
mitted in time of war, suffer death or such other punishment as a court-
martial may direct.

“ART. 80. MORCING A SATEGUARD.
in timwe of war, forces a safeguard shall suffer

as a court-martial may direct. .
sAwr, 81, CAPTURKD PROPERTY TO IiX SECURED ¥YOR PUBLIC sERVICE.—AIl publie

property taken from the enemy is the property of the United State‘s and shfll_l
be secured for the service of the United States, and any person subject to mili-
tary law who neglects to secure such property or is guilty of wrongful appro-
priﬁtiou thereof shall be punished as a court-martial may direct. )

“ART, 82. DEALING 1N CAPIURED OR ABANDONED PROPERTY.—AnNy person subject
to military law who buys, sells, trades, or in any way deals in or disposes of

ceive or expect any profit,

age to himself or to any other person directly or indirec’cly
connected with himselt, or who fails whenever such property comes into his
possessiou or custody or within his control to give nofice thereof to_ the proper
authority and to turn over such property to the proper auphorlty without
delay, shall on conviction thereof be punishefi_b/y fine or _1m_pr1sonment, or b_y
such other punishment as a court-martial. military commission, or other mili-
tary tribunal may adjudge. or by any or all of said penalties.

«“AnT. 83. INTRODTCING GOODS INTO ENEMY TERRITORY.—Any person who takes
or causes to be taken into enemy territory, or to any other point to he thence

taken into enemy territory; or

“Who transports or sells or o
or merchandise whatsoever, except in pur
the President das by law provided; or ) ) )

« Who makes any false statement or representation upon whxph sgqh license
or authority is granted for such transportation, sale, or other disposition; or

« Who under any license or authority willfully or knowingly 'transports, sells,
or otherwise disposes of any other goods, wares. or merchandise than such as
are in good faith so licensed and authorized; or )

« Who willfully or knowingly transports, sells, or disposes of the same or any
portion thereof in violation of the terms of such license or authority, or in
violation of any rule or regulation prescribed councerning the same; or .

“ Who keeps false accounts or makes false returns respecting operations

under such license or authority;

« Shall, on conviction thereof, be punis!
such other punishment as a court-martial, : ]
tary tribunal may adjudge, or by any or all of said penalties. i

“ApT. 84. RELIEVING, CORRESPONDING WITH, OR AIDING THE ENEMY.—W hqsoever
relieves the enemy with arms, ammunition, sup:p:liies, money, OF other thing, or
knowingly harbors or, pl;qit,gctsf‘,‘@y‘ ‘,olg‘sl:dog'l'e’sponde_n_ce with or gives intelli-
gence to the enemy, either directly "or 1nd1_rectly, shall S}lffer deatlg,{-‘;(‘)r such
other punishment as a court-martial or military commission may direct.

person ,s'ubject to military
any person not entitled to

—Any person subject to military law who,
death or such other punishment

benefit, or advant

therwise disposes of therein any goods, wares,
suance of license and authority of

bed by fine or imprisonment, or by.
military commission. or other mili«
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‘ffiRT. 8%, SpiEs.—Any person who in time of war shall be found lurking or
acting as a spy in or about any of the fortifications, posts, quarters, or en-
campments of any of the armies of the United States or elsewhere shall be
tried by a general court-martial or by a military cominission, and shall, on
conviction thereof, suffer death.

““F, MISCELLANEOUS CRIMES AND OFFENSES.

“ART, 80. MILITARY PROPERTY—WILLFUL OF NEGLIGENT LOSS, DAMAGE, OR
WRONGFUL DISPOSITION OF,—Any person subject to military law who, willfully
or through neglect, suffers to be lost, spoiled, damaged, or wrongfully disposed
of any military property belenging to the United States shall make good the
loss or damage and suffer such punishment as a court-martial may direct.

“ART. 87. WASTE OR UNLAWFUL DISPOSITION OF MILITARY PROPERTY ISSUED TO
SOLDIERS.—Any soldier who sells or wrongfully disposes of or willfully or
through neglect injures or loses his horse, arms. ammunition, accouterments,

equipment, clothing, or other property issued for use in the military service .

shall be punished as a court-martial may direct.

“ART. 88. DRUNK ON DUTY.—Any officer who is found drunk on duty shall,
if the offense be commitfed in time of war, be dismissed from the service and
suffer such other punishment as a court-martial may direct; dnd if the offense
be committed in time of peace, he shall be punished as a court-martinl may
direct. Any person subject to military law, except an officer, who is found
drunk on duty shall he punished as a court-martial may direct. "

“ART. 80. MISBEHAVIOR OF SENTINEL.—Any sentinel who is found drnunk or
sleeping upon his post, or who leaves it before he is regularly relicved, shall,
if the offense be committed in time of war, suffer death or such other punish-
ment as a court-martial may direct; and if the offense be committed in time
of peace, he shall suffer any punishment, except death, that a court-martial
may direct.

“ART: 90, PERSONAL INTEREST IN SALE OF PROVISIONS.—Any officer command-
ing in any garrison, fort, barracks, camp, or other place where troops of the
United States may be serving who, for his private advantage, lays any duty or
imposition upon or is interested in the sale of any victuals or other necessaries
of life brought into such garrison, fort, barracks, camp, or other place for the
use of the troops, shall be dismissed from the service and suffer such othe
punishment as a court-martial may direct. -

“ArT. 91. INTIMIDATION OF PERSONS BRINGING PROVISIONS.—Any person sub-
Ject to military law who abuses, intimidates, does violence to, or wrongfully
Interferes with any person bringing provisions, supplies, or other necessaries to
the camp, garrison, or quarters of the forces of the United States shall suffer
such punishment as a court-martial may direct.

“ART. 92. GOOD ORDER 10 BE MAINTAINED AND WRONGS REDRESSED.-—All persons
subject to military law are to behave themselves orderly in quarters, garrison, -
camp, and on the march; and any person subject to military Jaw who conmmits
any waste or spoil, or willfully destroys any property whatsoever (unless by
order of his commanding officer). or commits any kind of depredation or riot,
shall be punished as a court-martial may direct. And any commanding officer
who, upon complaint made to him, refuses or omits to see reparation made to
the party injured, in so far as the offender’s pay shall go toward such repara-
tion, shall be dismissed from the service or otherwise punished as a court-
martial may direct.

“ART. 93. PROVOKING SPEECHES OR GESTURES.—NO person subject to military
“law shall use any reproachful or provoking speeches or gestures to another;
and any person subject to military law who offends ngainst the provisions of
this article shall be punished as a court-martial may direct. .

“ART. 94. DUELLING—ATTEMPTS TO COMMIT SUICIDE.—ANYy person Subject to
military law who fights or promotes or is concerned in or connives at fighting
a duel, or who, having knowledge of a challenge sent or about to be sent, fails
to report the fact promptly to the proper authority, or who attempts to commit
suicide, shall, if an officer, be dismissed from the service or suffer such other
punishment as a court-martial may direct, and if any other person subject to
military law, shall suffer such punishment as a court-martial may direct.

“ART. 95.. MURDER—RAPE.—ATY .person. subject to military:law who commits
murder or tape shall suffer death. or jmprisonment for life, as a court-martial
may direst; but no person shall be tried by court-martial for fMurder or rape
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committed within the geographical limits of the States of the Union um‘1 the
istriet of Columbia in time of peace. . e .
Dl‘s‘gflz;t 906 VARIOUS CRIMES.—ANY person subject to1 military li:\éy\/\lfggl ecl’(l)t?] 1;1::15
ugh ar glay X wv, larceny, embezzlel , -
anslaughter, mayhem, arson, purglary, robbery, l’I}C s I ]
]jilll}‘y, asgault with intent to commit any ‘felotr.lyi or 1sdslaiglctt with intent to do
i rm, shall be punished as @ court-martial may _ e
bogikli'rhgi T'RAUDS AGAINST THE GOVERNMENT.—_—Any person sub_Je.ct ltoqgn‘g;gag
law w]io makes or canses to be made any claim against the Itj}llt(‘a( Sta
any officer thereof, knowing such claim to be false or fr_audu_lenh, or 1 or mili-
“Who preseuts or causes to be presented to any person m‘rt'e (tm’éhe L
tary service thereof, for approval.or paylmeint., :n;t\g lfénéﬂs:aélrmfi‘audulent' ed
States or any. officer thereot, knowing such ¢ ':11111 he t} I o nited St:;tés
“ o enters into any agreement or conspiracy to de 1'( d ' ate
by ()Vgrtl;ining, or aiding others to obtain, the allowance or pay ment of any false
« fraudulent claim; or . _ . . .
or | l‘Who for the purpose of obtaining, 01'.a131€1g O%he'lt idtosgh)ggénértti ;i%;:to:l 19;13;
allowance, or payment of any -elaim agains ‘1e }}1 & 2 nﬁking ,,0 s o
+ thereof, makes or uses, oI procures, Or advises \ eI al - ol )
g?; e\i'ritting or other paper, knowing the same to contain any false o fr ntldll}ent
; 01‘ o g . . " . .
st%tt %3113(’,1 tf’Or the purpose of obtaining, or gudtn}Cgh Ottl_llel'ierio é){);?é;l,otll}%l g)g)p(l)?gcagl,‘
. i i ni i
allowance, or payment of any cl:um' agains e oot
‘ X : king of, any oath to any 1a
eof, makes, or procures, Or admse;s the ma g . y oath
E)geéo any writing or ‘other paper, knowing 51_1c_h oath to be fﬂlse3 Olthe approval
« Who, for the purpose of obtaining, or alc}mt% ot{l}elzieao g?i\:gs,or ang n'[ﬁcef
. ai yai ni ¢ y
allowance. or payment of any claim agains 1ed i es hcer
i * P y g rices the forging or coun
eof, forges or counterfeits, or procures, or a “1 e he f or
'é];iili?g of argly signature upon any writing or othgl paper, .01 ustes,b(:}r f{())ll"(()r(gélggsf
or advises the use of any such signature, knowing the same to g
i ; or
co?‘%\s‘]:fofel]gzegi,ng charge. possession, custody, or tcmatr(i)lfof. ftxﬁg gﬁl}l&{ vorse(;‘tvgecl‘;
tv of the United States, furnished or inten e'( {034 ary serd
?]ig?:étt‘y knowingly delivers, or causes to be dehve1ed, to alg}s‘rr1 tp?f‘:)iOI\i‘h};;l]; 111;%
authori‘ty to receive the same, any amount thereof less than the
i tificate or receipt; or . ) e .
rec‘:‘e %%i) abce(ielﬁg authorized to make or %eh\'exi]aﬁly Da'lr)ﬁle n(iféélffyolll.lgt htgemri?icte;?;
) itel 3 'nished or 1 y
of any property of the Unltgd States uu_n- Jmtended O thout ey
rvi reof, makes or delivers to any person suc ting, ut h
?fﬁl‘ ll‘iﬁotxlvlleedée of the truth of the statements therein contained and with intent
’ g ‘he United States; or _ _ . )
o ‘‘dYe;Vf;;cl)ugte%(s3 embezzles, knowingly and wﬂlfully1mlsa1[lJplgfnazil;%i,sgsp%1%ez nt;)
b Y y . s olis y |
i se or benefit, or wrongfully or kuo“[mgy sell _
211% n(;vrvlge ﬂa(i-ms equipments, ammunition, clpthmg, S}lbsmtencef s‘totie:,muill?gaery);
or other ’proper’ty of the United States furnished or intended for
AL - ‘eOf; or . . . . . . 1.
sel‘ylvc‘?aoufxiowingly purchases or receives 1L pledge for any Obllgal:tlg%l 0(1>‘1 613—‘
debtedness from any soldier, officer, or other person who is an1t)a1;l O O o,
ployed in said forces or service any ordnztmcef, tzggntsfnft%l(lllps]}c]:tes’ T )
1 3 >, v o O N N
clothing, subsistence stores. Ot o'thel proper _y o e e the same;
 or other person not having lawfu_l rig. 0 se r] 2 ;
Oﬂi}‘c gllja(l)ll on cm?viction thereof, be punished by ﬁr.le or 1mptlson;ne1;t1: -(‘)h t()))é
such oth;al' punishment as a court-martial ']ﬁay f.gjnl;dig,tﬁlé of}f,ege eys afo;'esaid
i i i y s being guilty o 1S a
said penalties. And if any persoun, : Y O e e hecharge of 18
ile i e military service of the Umtegl States. rec . g
(‘ivil;rll(ies;gdﬂ;rom the yservice. he shall contlrtx.uei i.to E]?ehs?atr)l]]i trgaggei'r;is;e& 53(111](61}
held for trial and sentence by a court-martial 1n Sa T {
i recelv 1 discharge nor been dismissed.
same extent as if he had not received suc T D S officer or
¢ . 08, CONDUCT UNBECOMING AN OFFICER AND GEN. .
cadﬁtR tho ig convicted of conduct unbecoming an officer and gentleman shall be
ismiss 'om the service. . . . .
dl?‘fl&;s;e%Qﬁ((})wNERAL ARTICLE.—Though not men‘goued én tl'lﬁfgr?r%ggisﬁl?éz deljl
‘and neg rejudi d order and mill X
orders and neglects to the plejudlce. of goo T an it S o
Y i iscr the military service; and a
conduct of a nature to bring discredit upon U n LT’} » 2 oG
g Api ich? -subjectsto-military law-may guil
or offenses not eapital, of which>persons su ct-to-ml y-1a b el
A ¢ izdnceof byai 22 or summary court-martial,
ken cognizdnce 0t byd igeneral or special or L I nartia’,
2511322(1)11-}1)1(?1;&t0 the %mture and degree of the offense, and-punished at the: disere
tion of such court. N
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“IV. COURTS OF 1NQUIRY.

“ART. 100. WHEN AND BY WHOM ORDERED,—

the nat_ure of any transaction of or accusation or imputation against any officer
or soldier may be ordered by the P

1 ] resident or by any commanding officer; but
a court of inquiry shall not be ordered by any commanding officer except upon
. the request of the officer or soldier whose conduct is to be inquired of.

. ArT. 101. COMPOSITION.—A court of inquiry shall consist of three or more
gﬂice}'s. For each court of inquiry ‘the authority appointing the court shall
appoint a recorder.

“ART. 102. CHALLENGES.—Members of court of inquiry may be challenged
by the party whose conduct is being inqu

ired into and by the recorder, but only
for cause stated to the court. The court shall

| c determine the relevancy and
validity of any challenge, and shall not receive a challenge to more than one
member at a time.

“ART. 103. OATH OF MEMBERS AND RECORDER.—The recorder of a court of
Inquiry shall administer to the members the following oath : ‘You, A. B, do
swear (or affirm) that you wil! well and truly examine aud inquire, according
to the evidence, into the mattier now before you, without partiality, favor,
affection, prejudice, or hope of reward. So help you God.” After which the
president of the court shall administer to the recorder the following oath: * You,
A. B, do swear (or afirm) that you will, according to your best abilities, ac-
curately and impartially recor

) ] d the proceedings of the court and the evidence
to be given in the case in hearing. So help you God.’

“In case of affirmation the closing sentence of adjuration will be omitted.

“ART. 104. POWERS ; PROCEDURE.—A court of inquiry and the recorder thereof
shall have the same power to summon and examine witnesses as is given to
courts-martial and the judge advocate thereof. Such witnesses shall take the
same oath or affirmation that is taken by witnesses before courts-martial. A
reporter or an interpreter for a court of inquiry shall, before entering upon his
duties, take the oath or affirmation required of a reporter or an interpreter for a
court-martial. - The party whose conduct is being inquired into shall be per-

mitted to examine and cross-exanmine witnesses so as fully to investigate the
circumstances in question.

“ART. 105. OPINION ON MERITS OF CASE.—A

opinion on the merits of the case inquired into unless specially ordered to do so.

“ArT. 106. RECORD OF PROCEEDINGS—IIowW AUTHENTICATED.—~Each court of
inquiry shall keep a record of its proceedings, which shall be authenticated by
the signatures of the president and the recorder thereof, and be forwarded to
the convening authority. In case the record can not be authenticated by the

recorder, by reason of his death, disability,. or absence, it shall be signed by
the president and by one other member of the court.

A court of inquiry to examine into

court of inquiry shall not give an

“V. MISCELLANEOUS PROVISIONS.

“ART. 107. DISCIPLINARY POWERS OF COMMANDI
lations as the President may prescribe, and w
revoke, alter, or add to, the commanding offi
“or higher command may, for minor offenses not denied by the accused, impose
disciplinary punishments upon soldiers of his command without the interven-
tion of a court-martial. The disciplinary punishments authorized by this.article
may include admonition, reprimand, withholding of privileges, extra fatigue,
and restriction to certain specified limits, but shall not include forfeiture of pay
-or confinement under guard. A soldier punished under authority of this article
who deems his punishment unjust or disproportionate to the  offense may,
through the proper channel, appeal to the next superior authority, but may in
the meantime be required to undergo the bunishment adjudged. The command-
ing officer who imposes the punishment, his successor in command, and superior
authority shall have power to mitigate or remit any unexecuted portion of the
punishment. No soldier shall suffer a disciplinary punishment a second time
for the same act or omission. The imposition and enforcement of disciplinary
punishment under authority of this article for any act or omission shall not
be a bar to trial by court martial for a crime or offense growing out of the
same act or omission; but the fact that a disciplinary punishment has been
enforced may be shown by the accused upon:tridl, and when so shown shall be

considered in determining the measure of punishment to be adjudged in the
event of a'finding of guilty. -

NG OFFICERS.—Under such regu-
hich he may from time to time
cer of any detachment, company,

@F.
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v ’ROPERTY" IDRESS OF.—\Whenever com-
“ART. 108. INJURIES TO PERSON OR PROPERTY—REDRESS OF.
plaﬁlt is made to any commanding officer that damage has been cllionebto t;llf
property of any person or that his propelrt_y glai_ g?egevgigzgfiuglé{egab?na 3{) 01; T
sons subject to military law, such complaint sha : oy a boaxd
isti i y s fr to three, which board sha
consisting of any number of officers from one . c all be
i icer : hall have, for the purpose ol su
convened by the commanding officer and s , f (Such
i igati : i and examine them upon oa
investigation, power to summon witnesses an e e o wssoss
affirmation, to receive depositions or other do_cumen ary L , al
g}?zmc}lanlmges sustained against the 1'esgonstlbtle ﬂpau';gegio‘ ﬁhgf L}iiei%;;i;;n?i
j 1e 'OV
damages made by such board shall be subject to L DO O & tnet the pay
i jcer, and in the amount approved by him sha_l e stopped ag: 1 1
:)]%gtﬁglg?fenders. And the order of such conlmz}udlng officer dl_rgct.n;ﬁ st)oaplii,ggi
herein authorized shall be conclusive on any dleur?ilgli (;)tﬁcel or the pay
im to the injured parties of the stoppages so oI . o i .
by“hV'lVl']]ﬁlere the of]fenders can not be ascertained, but the orgamzat%m(nlrl(;ll1 adeetsd(;g-
ment to which they. belong is known, stoppages to .the_ :}.nlotllrlt [V b;rs tghereof
flicted may be made and assessed equally upon the mdp 1qlm n'leént. rs thereo
who are shown to have been present with su_ch organization or deta
: i amages complained of wereinflicted.
thﬁﬁzn'rle f(l)n; (zXRREST OF DESERTERS BY CIVIL OFFICIALS.—It sh_all bgtlzt}“;fu(l)rfgi
any cix;il officer having authority under t]}e IM;rsﬂcl)fe ttljlﬁit[églttsag‘lt..e Sa teé,arre'st
erritor istrict, or possession o 1t a .
any State, Territory, District, s e o aonyice of the
i 5 ummarily to arrest a deserter from e Itary st
%tlfl?tlg(f 1;:t:clstes and ({eli\'er him into the custody of the military authorities of
i ates. N i
thEAIIIt[;Iti(}OStSOLDIERs TO MAKE GOOD TIME Los'r.—Every“sﬂ(;i)(ilie'}}y v;l ll)lé)e;lifsse};it; Stg&;.
ice of t1 i q ithout proper au y )
service of the United States, or who wit sents himse
i izati stati y for more than one day, or w .
from his organization, station, or duty e O ay tuial and dispo-
fined for more than one day under s_entencq, or w L & tom e
i i rial v tion, or who throug e
sition of his case, if the tua} 1e§111ts in COIIV.lc h’d' P o e o o
£ drugs or aleoholic liquor, or throug ise !
ﬁ?sc%?l%t?ct, 1'e§ders°himself unable tfor 1;101: fsﬁ?l(liu(t);lestiiﬁstofogeglfl(()&lnlp edllll(i)ig
i to serve, after his return to a tull » To a
:.Eaé}r?ﬁ li\?i?:f tl(l)e time he may have served prior to such deselttlotnﬁ ufl:fhu?;g:n
ized z:bs'ence, confinement, or inability to perform duty, amount to the
i i ent. . ) o
Of“hAIIfTenllillslt.mSOLDIERS—SEPARATION FROM SERVI_CE.—NO soll(pex tSIlaflldigglla(}'Igse
har e{l from the service of the United States _w1thout a celtlﬁca_ e 0 ischarge
i gx'i’cing signed by an officer having authorlty, under regulations 'It)'lﬁcate ed
;)n VZhe Presi(alen’c, to sign such certificate of discharge; lar;d n(:) fc%lisl cate of
diyschfu'ge shall be issued to any soldier before the comp‘ e lon't'al his e o
serviée except pursuant to the sentence of a general coult-mall] i L qu%hority
of the’President, of the Secretary of qu, or of an officer a‘gergz }’rom'ded
under regulations prescribed by the Pr.esule%lgl _tot 1ss;1eO fS:ecfivigé be.discharged’
ier shall, before the completion of his term » b
gslrl ﬁggl,sgédtfé President, of the Secret?r%rhof ijvg}é-é dors ct)zfxt%]slyo(l)'ffige11311111};116}:&?%2
i i ni 2
ischarge be ordered in the interest of the !
S%:(éutesg B e o whichngray l’ietnf];lgt?ilml:zeo%uggegi1istment every soldier
“ArT. 112. OATH OF ENLISTMENT.— time o oLy Swear
< following oath or affirmation: I: , S0] _sw
shzfllaﬁt-‘:}lnf) ttl;gt(i will bear true faith and allegmnc_e to the .Io-%l}ti% Sﬂ%llteéil e(i)ﬁ
(&01 ica: that I will serve them honestly and faithfully aha.m:,l, 1;t e
tlﬁiﬁieé ’whomsoever; and that I will obey the ol'qers of Fllfe P1es£11f3 gordino he
% ited States and the orders of the officers appomteq over mﬁ:; aceon be:fore
thlzel Rules and Articles of War.” This oath or affirmation may be tak
any officer. D EXPLAINED.—Articles one, two,
¢ D IN ARTICLES TO BE READ AND IX 4 .
V‘dAgv’fflel}giniCn?Tgfty—four to ninety-eight, inclusive, anvd _o_ne %:utm(llvee(l a;;dld?:;
?n ne hunﬁred a’nd eleven, inclusive, shall be read .:mfi explained t(l)] over f%er Tier
'1?: %he time of his enlistment or muster in, or within six dz'tgsv ereate ’regi-
éhall be read and explained once in every SIX months to every g s ‘
nt, or company in the service.of the United States. ded by o general court:
me‘z‘ A’_RT 114. CoPY OF RECORD OF TRIAL.——Every person tried by ¢ Derson gconrt
martial' shail on .demand therefor, made by h}niself or by a.ny:‘p IS
" 3 y y " R T
behalf, be entitled to a copy of the record of trial. o opTn eese of the
“A_R'i‘ 115. FEFFECTS OF DECEASED PERSONS—DISPOSITION dincr | Sase of the
death (l)f an'y person subject to military law, the commanding y
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place or command will permit the legal representative or widow or next of kin
of the deceased, if present, to take possession of all his effects then in camp
or quarters; and if no legal representative or widow or next of kin be present,
the commanding officer shall direct a summary court to secure all such effects;
and said summary court shall have authority to convert such effects into cash,
by public or private sale, to collect and receive any debts due decedent’s.estate
by local debtors, and to pay all necessary expenses and debts due from the
estate to local creditors; and as soon as practicable- after converting such
effects into cash said summary court shall deposit with the proper officer, to
be designated in regulations, any balance in cash belonging to decedent’s estate,
and shall transmit a receipt for such deposit, accompanied by any will or
other papers of value belonging to the deceased, an inventory of the effects
secured by said summary court, and a full account of his transactions to the
War Department for transmission to the Auditor for the War Department
for action as authorized by law in the settlement of the accounts of deceased
officers or enlisted men of the Army; but if in the meantime the legal represen-
tative, widow, or next of kin shall present himself to take possession of
decedent’s estate the said summary court shall turn over to him all effects
not sold and any balance in cash belonging to said estate, together with an
inventory and account, and make to the War Department a full report of his
transactions. .

“The provisions of this article shall be applicable to inmates of the United
States Soldiers’ Home who die in any United States military hospital outside
of the Distret of Columbia where sent from the home for treatment.

“ ART. 116. INQUESTS.—Whenever at any post, fort, camp, or other place garri-
soned by the military forces of the United States and under the exclusive juris-

diction of the United States, any person shall have been found dead under

circumstances which appear to require investigation, the commanding officer
will designate and direct a summary court-martial to investigate the circum-
stances attending the death; and for this purpose such summary court-martial
shall have power to summon witnesses and examine them upon oath or affirma-
tion. He shall promptly transmit to the post or other commander a report of
his investigation and of his finding- as to the cause of the death.

“ ART. 117, AUTHORITY TO ADMINISTER OATHS.—ADy judge advocate or acting
Jjudge advocate, the president of a general or special court-martial, any sum-
mary court-martial, the judge advocate or any assistant judge advocate of a
general or special court-martial, the president or the recorder of a court of
inquiry or of a military board, any officer designated to take a deposition, any
officer detailed to conduct an investigation, and the adjutant of any command,
shall have power to administer oaths for the purposes of the administration
of military justice and for other purposes of military administration.

“ ART. 118. APPOINTMENT OF REPORTERS AND INTERPRETERS.—Under such regula-
tions as the Secretary of War may from time to time prescribe, the judge
advocate of a court-martial or military commission, or the recorder of a court
of inquiry, shall have power to appoint a reporter, who shall record the pro-
ceedings of and testimony taken before such court or cominission, and may
set down the same, in the first instance, in shorthand. Under like regulations
the judge advocate of a court-martial or military commission, or the recorder
of a court of inquiry, may appoint an interpreter, who shall interpret for the
court or commission.

“ ART. 119. POWERS OF ASSISTANT JUDGE ADVOCATES.—AnN assistant judge advo-
cate of a general court-martial shall be competent to perform any duty de-
volved by law, regulation, or the custom of the service upon the judge advocate
of the court.

“ ArT. 120. REMOVAL OF CIVIL sUITS.—When any civil suit is commenced in
any court of a State against any officer, soldier, or other person in the military
service of the United States, on account of any act done under color of his
office or status, or in respect to which he claims any right, title, or authority
-under any law of the United States respecting the military forces thereof, or
under the law of war, such suit may at any time before the trial or final hearing
thereof bé removed for trial into the district court of the United States in the
district where the same is pending, in the manner prescribed in section thirty-
three of the act entitled ‘An act to codify, revise, and amend the laws relat-
ing to the judiciary, approved March third, nineteen hundred and eleven, and
the cause ‘shall thereupon be entered on ‘the-docket of said district court and
shall proceed therein as if the cause had been originally commenced in said
district court and the same proceedings had been taken in such suit in said

=z
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district court as shall have been had therein in said State court prior to .1ts
removal; and said district court shall have full power to hear and determine
i use. : .
Sa‘gAﬁ. S121. OFFICERS—SEPARATION FROM SERVICE—No officer shgll be .dlS-
charged or dismissed from the service, except _by order of the P1-e51d.ent 0111 tl;y
sentence of a general court-martial; and in time of peace no ofﬁcel_ shq . e
dismissed, except in pursuance of the sentence of a court-martial or in nl-ltlba-‘
tion thereof, nor discharged except in pursuance of statutes now in force or
which may hereafter be enacted; but the President may at any time ldrop frg}xln
the rolls of the Army any officer who has been absen_t from. duty th1ee. mon _s
without leave or who has been absent in confinement in a prison or p_en}tentlmy
for three months after final conviction by a court of competent jurisdiction.
“ART. 122. RANK AND PRECEDENCE AMONG REGULARS, MILITIA, AND VOLUN-
1EERS.—Offiers of the same grade shall rank and ha;ve _precedence in the fol‘lowé
ing order, without regard to date of rank or commission as between oﬁicelf of
different classes, namely: First, officers of the Regular Army zlxnd OfﬁCeI];h: o.‘.
the Marine Corps detached for service with the .Army by 0}'de1 cof the 1 1_(;5}1
dent; second, officers of the Organized Militia in the service of the'Um ef
States; and, third, officers of the volunteer forces: _Promdgd‘,'Tt_lat officers i0 ‘
the Regular Army holding commissions in the Organized Militia in the service

_ of the United States or in the volunteer forces shall rank and have precedence

> said commissions as if they were commissions in thq Rpgul{u' Army;' but
}:ll?g ?lalfl‘; gf'ofﬁcers of the Regular Army under t_heir commissions in the Olgaltl-
jzed Militia shall not, for the purposes of thig article, berhel(.l to- ante ate
muster into the service of the United States: And provided fuirther, _That in
time of war or public danger, when two or more officers of the same gla'detz'lrg
on duty in the same field. department, or command, or of any orgamzz; io
thereof, the President may assign the comrr_land of such field, d_ep‘z}rtm%n, olr
command, or of any organization thereof, without regard to seniority of rank
i 4 rade.
ln“tAf]&lI?T.S}IQnL%e. gCOa]&MAND WHEN DIFFERENT CORPS OR COMMANDS HAPPEN TO JOINi.:——‘
When different corps or commands of the military f01_'ces of the Umt_ed Séatﬁs
happen to join or do duty together the oﬂice}' .h_lghest in rank of the }me 0 B lr’e
Regular Army, Marine Corps, Organized M111§1a, or _Volunteers thelehon huly
shall, subject to the provisions of the precedlpg article, com_mi.md t e tWd % e
and give orders for what is needful in the service, unless otherwise directed by
ﬂ.leSEir.ezs.lqi‘a]IJl;'t chapter six. Title XIV, é)fdtthe Re(xlrisedfosntg;cvustes of the United
ame is hereby, amended to read as : _ .
Stitfsggéa%(}lftg?issmtes militgry prison, Fort Leavenyvorth, Kansas, shall
hereafter be known as the United States Military D_etgntlon Barracks. a1
“2. Persons sentenced to confinement, upon co_nv1ctxon by courts—martlc} ﬂ(l)r
other military tribunals of crimes or offenses which, ul;der some s_patute 0 o e
United States or under some law of the State, Terrltory, Districet, or g bel:r
jurisdiction in which the crime or offeng.e may be committed are punisha i
by confinement in a penitentiary, including persons sqntenced to confinemen
upon conviction by courts-martial or other military tribunals of two' or n%ore
acts or omissions,-any one of which under the statute or pther law hereinbe orfce
mentioned constitutes or includes a crime or offense pqmshable by_ 'conﬁr}.ergenf
in a penitentiary, may be confined at hard labor during th-e efptue peu.Ot 'Ot
confinement so adjudged in any United Spates, Stat_e, Terr1t011a], or D1_s ric
penitentiary or in any other penitentiary directly or indirectly under the juris-
diction of the United States; and all persons sgntenced to confinement Epox‘;
conviction by courts-martial or other mlhta'ry tr_lbunals w_ho are not \Cf‘lll‘tne
in a penitentiary may be confined and detained in the United States Military
1 S. s s
De“teSI.lt’lI?]?e Bgil;}.:g(ment and control of the United States Mlhtary‘Detenthn
Barracks and of all offenders sent thereto for confinement anc} detentu_)n therelin
<hall be vested in the Secretary of War, who shall from time to tlmedmahg
such regulations respecting the same as may be deemed ngcessqr{, ar(li :;; °
shall submit annually to Congress a fgl_l stggixzﬁegza(;f the financial and other
i id institution for the preceding . _ ,
afﬁ?gsuﬁhs.a'll(‘lhe officers of the United States Military Detention Barracks shallﬂlr
consist of a commandant and such subordinate officers as may beqnecessz‘lry,fv;h(y
shall be detailed by the Secretary of War from the commissioned officers o &

28870—S. Rept. 229, 63-2——2
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Army at large. In addition to detailing for duty at said detention barracks
such number of enlisted men of the Staff Corps and departments as bhe may
deem necessary, the Secretary of War shall assign a sufficient number of en-
listed men of the line of the Army for du ty as guards at said detention barracks
and as noncommissioned officers of the disciplinary organizations hereinafter
authorized. Said guards and also the enlisted men assigned for duty as non-
commissioned officers of disciplinary orvganizations shall be detached from the
line of the Army, or enlisted for the purpose ; and said guards shall be organized
ns Infantry, with nonconmmissioned officers, musicians, artificers, and cooks of
the number and grades allowed by law for Infantry orgamizations of like
strength : Provided, That at least one of the said guards shall have the rank,
pay, and allowances of a battalion sergeant major.

“ Fifth. The commandant of the United States Military Detention Barracks
ghall have command thereof and charge and custody of all offenders sent thereto
for confinement and detention therein; shall govern such offenders and cause-
them to be employed at such labor and in suc
as may be deemed best for their health and reformation and with a view te
their honorable restoration to duty or their reenlistment as hereinafter author-
zed ; shall cause note to be taken and a record to be made of the conduct of such

_offenders; and may shorten the daily time of hard labor of those who by their
obedience, honesty. industry, and general good conduct earn such favors; all
under such regulations as the Secretary of War may from time to time prescribe.

“ 8ixth. The Secretary of War shall provide for placing under military train-
ing those offenders sent to the United States Military Detention Barracks for
confinement and detention therein whose record and conduct are such as to
warrant the belief that upon the completion of a course of military training
they may be worthy of an honorable restoration to duty or of being permitted to
reenlist; may provide for the organization of offenders so placed under military
training into disciplinary companies and higher units, organized as Infantry,
with noncommissioned officers, except color sergeants, selected or appointed from
the enlisted men assigned to duty for that purpose, pursuant to the provisions
of paragraph four hereof; and may provide for uniforming, arming, and equip-
ping such organizations.

“ Seventh. Whenever he shall deem such

may remit the unexecuted portions of the sentences of offenders sent to the
United States Military Detention Barracks for confinement and detention
therein, and in addition to such remission may grant those who have not been
discharged from the Army an honorable restoration to duty, and may authorize
the reenlistment of those who have been discharged, or, upon their written appli-
cation to that end, order their restoration to the Army to complete their respec-
tive terms of enlistment, and such application and order of restoration shall be
effective to revive the enlistment contract for a period equal to the one not
served under said contract.
“8. The Secretary of War may from time to tim
structure or any part thereof under the control of
pertaining to the military establishment as a branch military detention bar-
racks for the confinement and detention of offenders whom it is impracticable to
send to the United States Military Detention Barracks of Fort Leavenworth,
Kansas; and all branch military detention barracks and all offenders sent
thereto for confinement and detention therein shall be subject to the laws re-
specting the.United States Military Detention Barracks at Fort Learenworth,
Kansas, and the offenders sent: thereto for confinement and detention therein.”
SEc. 3. That hereafter the provisions of section twenty-six of the act of Feb-
fuary second, nineteen hundred and one, as modified for the Ordnance Depart-
ment by section two of the act of June twenty-fifth, nineteen hundred and six,
and by the act of March third, nineteen hundred and nine, shall be held to in-
clude the Judge Advocate General’s Department : Provided, That the board of
officers which is to recommend officers for detail in the Judge Advocate Gen-
eral’s Department shall be composed of officers of that department: And pro-
vided further, That acting judge advocates may be detailed for tactical
brigades, and when nol immediately required for service with geographical de-
partments or tactical divisions or brigades, acting judge advocates may be as-
signed to such other legal duty as the exigencies of the service may require.
Src. 4. That the following sections of the Revised Statutes and the following
aets and parts of acts are hereby repealed: . -
(2) Sections twelve hundred and two, twelve hundred and three, and thirteen
hundred and twenty-six of the Revised- Statutes.

action merited the Secretary of War

e designate any building or
the Secretary of War and

h trades and to perform such duties

o e e Al T
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i “ ing & ‘opriations for the legis-
b) That part of an act entitled “An act making appropria ; gis-
lat(iv()a. execulzive, and judicial expenses of the Gpvernmeut for the _yem .endmﬁ
June thirtieth, eighteen lhundred and seventy-eight, and for othgx pqu)c;s:es.{s
approved Marvch third, eighteen hundred and seventy-seven, which reads 2
follows: )
“provided, however, That Lereafter the records of 1'eg1me_ntal, gauls-(n%, {llllég
field officers and courts-martial shall, after having been acted upon, ge )1qer t%ent
and filed in the judge advocate's office at the headquayters of ,thi e1t fthe o
commander in whose department the courts were held, for two years, a
»f which time they may be destroyed.” " .
‘ (¢) Section three of an act entitled “An act to amend .the Altll(ilesdo'fd“‘lilld
and for other purposes,” approved July twenty-seventh, eighteen hundred s
ninety-two. ’ ) . . )
(d? Sections one and four of an act entitled A‘n} act to al};e})d :arrxl s;)cito \?:d
titled ‘An act to promote the adiministration of justice 1n_ the_ rmy;’ :1 P roved
October first, eighteen hundred and ninety, tand_ flotr other purposes,” app >
ne eighteenth, eighteen hundred and ninety-eight. o e
Ju(g) §ection one gf an act entitled “An act to prevent the fa§lme of Enh(tﬁl-ég
justice, and for other purposes,” approved March second, nineteen hun
and one; and ’ . .
m(f) Section eight of an act entitled “An act to promote the ?Tmeil:lcéegﬁ
the militia, and for other purposes,” ap_prove_q szlnuiu'gc ttvgﬁlzfg—efgs“:AS 1eteen
hundred and three, as amended by section six ot ar ot entitled e n;ilitia
5 » amend the act entitled ‘An act to promote the efficiency ! ,
ggldthf?)lr other purposes,” approved January twenty-first, nmet.e(;,-lnt hundred and
three,” approved May twenty-seventh, nineteen hundred and eight. : hd acf .
Als’o all other sections and parts of sections‘of‘ the Bexrlsed St-atvl_l es a | acts
and parts of acts in so far as they arve inconsistent with the provisions o
ar 'eby repealed. ) ) D .
acg};cl e5l.le'.1[‘?1a); alII) offenses committed and all penalties, forfeitures, fines, or

_labilities incurred prior to the taking effect of this act, under any law em-

i i g " repes this act, may be prose_cute(_i,
gaﬁgge(ll],l afd léi?gt)llf'icegl, i?lh(:clllnlgega’moel rﬁgggli?gln%ywith the same effect as if this
aCtsE]%adfsn%‘thE?e:xggStsegs' to sections two and three, which shall take eff'ectf at
once, 'thi's act shall take effect six months after the date of .approval t?ne.leo L

The bill consists of six sections. _Section 1 carries a rev1Is)~101} O§
the Articles of War and is a substitute for section 1342, ev1ste
Statutes. Section 2 amends and superg;edes the mlhtaé'y-t?rlso; Srﬁ:
utes, chapter 6, Title X1V, of the Revised Staic,ut%. i(;n 14;)11111', g IIl)del‘
vides for placing the Judge Advocate General’s Depa-rt ent under
the detail system now applicable to the Ordnance e%)ar m nt, _ Sec-
tions 4, 5, and 6 embody the necessary pr0v1§101(1is as to ;"e]?[% e
isting law, the prosecution of offenses committe prllcl)} hoth taling
effect of the new legislation, and the date upon w ac 'eil evernl
sections of the same are to become eﬂectlve. This order w1 o

served in the report.

REVISION OF THE ARTICLES OF WAR—SECTION 1.

: . . . . . . . . n - 11
ion 1 of the bill is identical, except in minor regards, wit
H.SIe{c.t,}Z?%l(liQS, introduced in the Sixty-second Congress, secoilg sgss1&rllé
at the request of the War Department, on April 22, 19 2 yand
chairman of House Committee on Military Affairs, Mr. X Etge, and
with S. 6550, introduced three days later by the chairman o
ate Committee on Military Affairs, Mr. du Pont. . 1R
The House committee conducted a series of hearlngfst}(l)n L1
T et I}hy 34 o Mafy t1217,11§;r21.ng’?11§ ﬁ'gfé’;gt% tra(:lssenlit-ted
i as printed, and a copy of the hearin ) / ‘ tted
;rrllgds gﬁtgffgs an appendilxytf) ‘this report. Printed in the repmt of
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the hearings by the House committee is a letter of the then Secretary
of War, Mr. Stimson, presenting the project of revision and recom-
mending its enactment; and likewise a very full exposition by the
Judge Advocate General of the Army of the necessity for the revision,
its scope and character, and the principal changes embodied therein.

No hearings were conducted by the Senate committee in connec-
tlon with S. 6550, but in the third session of the Sixty-second Con-
gress the Senate committee, responding to perhaps the most urgent
demand for revision, reported as S. 8272 ten articles regnlating the
constitution, composition, and jurisdiction of courts-martial. This
bill was passed by the Senate on February 38, 1913, and was subse-
quently enacted as a part of the annual Army appropriation act

(act of Mar. 2, 1913, 37 Stat., 721-723).

Your subcommittee has consulted the report of the hearings held
by the House committee in 1912, and has had extensive conferences
with the Secretary of War, the Assistant Secretary of War, the Chief
of Staff, and the Judge Advocate Genéral, at which the several pro-
visions of the code have come under review. The result of the con-
ferences has been the omission of 1 article (56), the amendment
of 12 articles (13, 14, 24, 25, 26, 29, 38, 40, 48, 59, 60, and 71), and
the introduction of 2 new articles, one following article 24 and the
other following article 52. -

The urgent necessity for revision must, we think, be conceded.
The Articles of War, as a code, have not been considered by Congress
since 1806. The code of that year was nothing more than an adapta-
tion of the Revolutionary War articles to the requirements of the
Constitution of the United States. The code the Army is living
under and being governed by to-day is the code of 1806, plus the
piecemeal legislation enacted since that date, always under the stress
of war. It is true that the Articles of War were reenacted in 1874,
when the statutes of the United States were revised and codified;
but in view of the limited authority of the revisers, which did not
permit them to go beyond the reconciling of contradictions, the sup-
plying of obvious omissions, and the curing of imperfections in form
and language, the reenactment of 1874 was in no sense a revision.
The enactment of the 10 new articles relating to the constitution,
composition, and jurisdiction of courts-martial, embodied in the act
of March 2, 1913, met a most urgent need; bui the present military
code is deficient in arrangement and classification, must be sought
Afor not only in the Revised Statutes but in many statutes subse-
- quently enacted by Congress, contains considerable matter that is
practically obsolete, and leaves much to construction that in a mili-
tary code should be clearly and definitely expressed.

The scope and character of the revision is sufficiently indicated by
references to the more important changes, which may be summarized
as follows: ‘

(1) The subject matter of the new code has been classified under
five principal headings, thus bringing together related provisions
and remedying a notable defect in the existing code.

(2) Nine separate sections-of the Revised Statutes, and 21 sepa-
rate legislative provisions enacted by Congress since the revision of
the statutes in 1874 have been incorporated in the restatement of
existing arficles or made the basis ‘of new articles. = :
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(3) Much has been done in the way of condensing and combining
old articles. Examples of this may be found in new article 62, which
takes the place of existing articles 31, 32, 83, 34, 85, and 40; in new
article 2, which represents a consolidation of related provisions from
cxisting articles 60, 63, and 64, sections 1361 and 1621, Revised Stat-
utes, and six other statutes; and in new article 57, which is a consoli-
dation of existing articles 5, 6, 18, and 14.

(4) Thirteen articles of the existing code have been omitted as
obsolete for all practical purposes or as embracing matter properly
left to regulations.

(5) Although 9 sections of the Revised Statutes and 21 other
legislative provisions have been incorporated in the revision, the
latter contains but 123 articlés as against 128 in the existing code.

(6) It is the effect of the revision to extend the jurisdiction of
courts-martial.

(@) As to persons—over militia called into the service of the
United States from date of notice of the call (new article 2, para-
graph (a)), instead of from the date of arrival at rendezvous under
the call, as now provided; and over retainers to the camp and camp
followers outside of the territorial jurisdiction of the United States

‘in time of peace (new article 2, paragraph (d)), over which military

jurisdiction is not extended by the existing code in time of peace, a
fact that has led to some embarrassment under conditions like those
which obtained in Cuba after peace was restored following the Span-
ish War, and also during the second Cuban intervention.

(%) As to offenses—over the capital offenses of murder and rape
committed by persons subject to military law in time of peace in
places beyond the limits of the States of the Union and the District
of Columbia (new article 94). At present courts-martial can take
cognizance of these offenses only in time of war.

(7) Greater promptness in the trial and disposition of charges is
secured by (@) penalizing the failure of responsible officers to act
promptly in preferring, forwarding, and disposing of charges (new
article 71); (b) extending the authority to take depositions (new
article 25) ; and (¢) enlarging the powers of reviewing authorities in
their action upon review of records (new articles 48 and 53, and the
additional article introduced after new article 52). ’

(8) The number of capital offenses has been reduced from 5 to
8 in time of peace and from 15 to 12 in time of war, and the number
of cases in which the death sentence is mandatory is reduced from
2 to 1, the single offender for whom this sentence is mandatory being
the spy (new article 84).

(9) The revision (new article 44) requires the concurrence of two-
thirds of the members of the court-martial to support a finding of
guilty of an offense for which the death penalty is made mandatory
by law. The present code (old article 96) permits a finding of guilty
of such an offense by a bare majority of the court, though requiring
the concurrence of two-thirds of the court in the imposition of the
death penalty. T

(10) The statute of limitations (new article 40) has been modified
and simplified by prescribing -a uniform period of three years in
respect of all but three offenses, which are capital offenses, thus con-
forming substantially to the statute of limitations governing in crimi-
nal prosecutions before the United States courts.
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(11) The principle of the suspended sentence is introduced in the
revision. See new article 53 and the additional article introduced
after new article 52.

(12) Statutory sanction-is given (new article 106) to the imposi-

tion of mild disciplinary punishments by commanding officers with--

out the intervention of a court-martial for minor offenses not denied
by the accused. The imposition of such punishments has been author-
ized for some time by regulations, and has been the means of securing
discipline without subjecting offenders to the humiliation of trial by
a court-martial.

(13) The removal of civil suits from a State to a United States
court 1s authorized where such suit is brought against officers, soldiers,
or other persons in the military service of the United States, on ac-
count of any act done under the color of office or status (new article
119). The article extends to persons in the military service the same
rights in respect of such suits as is now extended by law to officers
of the Revenue Service by section 33 of the act of March 3, 1911
(36 Stat., 1097).

(14) The existing articles assume a disqualifying bias upon the

part of regular officers and render them absolutely incommnetent to
serve-as members of courts for the trial of officers and soldiers of
other forces. The provisions in this regard have been so modified as
to make regular officers eligible as members of courts for such trials,
but subject to peremptory challenge by any accused volunteer or
militiaman (new article 4). N
(15) Other charges, less fundamental but still important, are to
be found in new article 66, making insubordinate conduct toward a
noncommissioned officer the subject of a special article; in new article
88,authorizing the President to prescribe rules of procedure,including
modes of proof, following the practice of United States courts of
admiralty and maritime jurisdiction; in new article 89, providing
that irregularities in pleading, practice, and procedure must be prej-
udicial to the substantial rights of the accused in order to affect
the validity of the findings or sentence of a court-martial, following
the practice of United States courts of criminal jurisdiction; in new
articles 95 and 98, making the grant to courts-martial of jurisdiction
<to try certain noncapital offenses more definite; in new article 112,
which modifies the requirement of the ¢xisting code that all the
_ articles be read and explained to an enlisted man at the time of.or
within six days after enlistment, so as to require the reading to him
of only those articles which determine the soldier’s relations to the
service and his amenability to the code; in new article 114, providing
a simplified method of administering upon the effects of deceased per-
sons in the military service; and in new article 115, conferring upon
surnmary court officers the jurisdiction of a coroner respecting deaths
by violence or under suspicious circumstances on reservations under
exclusive jurisdiction of the United States.

(16) - There have been omitted from the revision articles 1, 10, 11,
12, 29, 80, 86, 37, 52, 53, 76, 87, and 101 of the existing code. Certain
of these articles have never met any real need in our service and
may for all practical purposes be regarded as ‘obsolete ;: the remainder
embrace only matters properly found-in the Army Regulations.

T
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REVISION OF THE MILITARY PRISON STATUTES—SECTION 2.

The main purpose of section 2 is to establish a military detention
barracks system in place of the present military prison system.
After conference with the Secretary of War, the Assistant Secretary
of War, the Chief of Staff, and the Judge Advocate General your
subcommittee has decided to recommend the amendment of section 2
to read as set forth in the amended draft of the bill hereto attached.
As thus amended the section serves— o

(#) To continue in force, with but slight change, existing law
under which persons subject to military law convicted by courts-
martial or other military tribunals of offenses punishable by peni-
tentiary confinement under the law of the place where such offensed
were committed may be confined in a United States penitentiary
or in a local penitentiary, thus leaving to be dealt with otherwise only
those offenders convicted by military tribunals of purely military
offenses alone or of military offenses in conection with minor infrac-
tions of the ordinary law of the land; ]

(b) To divest the United States Military Prison at Fort Leaven-
worth, Kans., of its present character as a penal institution and give
it the character of a military reformatory or detention barracks,
to which may be sent all offenders convicted by military tribunals
who are not sent to penitentiaries, and in which the training and
discipline shall be of such a character as to afford offenders an op-
portunity to earn an honorable restoration to duty with the colors or
to help them to become better citizens upon their discharge from the
institution; and . )

(¢) To authorize the establishment of branch military detention
parracks for the confinement of military offenders whom it is imprac-
ticable to send to the central detention barracks at Fort Leaven-
worth, Kans. ) )

The substantial difference between section 2 as it appears in the
bill in reference and as recommended by your subcommittee is that
in the bill itself provision was made not only for a detention barracks
at Fort Leavenworth, Kans., and for the necessary branch detention
barracks, but for the maintenance as a military prison of the ex-
isting branch military prison at Alcatraz Island Cal., and also
for the maintenance of such branch military prisons as might be
deemed mnecessary. Since the bill in reference was introduced 1
Congress, the Secretary of War and his immediate advisers have
become convinced that if offenders found guilty of offenses punish-
able under the laws of the land by confinement In a penitentiary are
sent to such institutions, all other offenders convicted by military
tribunals may properly be dealt with under the detention-barracks
system; and the provision for the maintenance of a military prison
and of branches thereof is, therefore, believed to be unnecessary.

DETAIL SYSTEM FOR THE JUDGE ADVOCATE GENERAL’S DEPARTMENT—
SECTION 3.

Section 8 of the bill in reference has for its object:the placing of
the Judge Advocate General’s Department under the détail system.
The detail system of recruiting staif corps and departments of the
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Army was inaugurated by the act of February 2, 1901 (31 Stat.,
755) ; but the Judge Advocate General’s Department was, except
in so far as the grade of captain is concerned, excepted from the
operation of the system, although it was made applicable to the
Ordnance Department, which, like the Judge Advocate General’s
Pepartment, 1s a technical corps. The success of the system as
applied to the Ordnance Department has led to the opinion that an
identical system for the Judge Advocate General’s Department is
advisable. Your subcommittee is convinced that the greatest zeal
and industry and the most efficient performance of duty can be
secured from men who enter the law department of the Army as
the result of competitive examination, and who are compelled to
defend their tenure by high-grade work. _

Due to the consolidation of Territorial departments in 1913 the
War Department found its authority to detail acting judge advo-
cates under the provisions of section 15 of the act of February 2,
1901 (31 Stat., 751), which authorizes the detail of an acting judge
advocate “ for each geographical department or tactical division of
troops not provided with a judge advocate from the list of officers
holding permanent commissions in the Judge Advocate General’s
Department,” considerably curtailed, so that in the present condition
of the law authority for the detail of the number of acting judge
advocates requisite for the efficient administration of military justice
is lacking. The concluding provision of section 3 serves to authorize
the detail of acting judge advocates for tactical brigades, and will
permit of the detail of a sufficient number of acting judge advocates.

The bill here presented has the approval of the Secretary of War
and of the Chief of Staff, and, as we have noted, its substantia]
equivalent (H. R. 23628 and S. 6550, 62d Cong.) had the approval
of the preceding administration. The revision has the indorsement
of 12 general officers, who, on January 13, 1913, in a letter addressed
to the Secretary of War (Cong. Rec., vol. 49, p. 2465) said:

We are * * * of the opinion that the proposed new Articles of War are
in every way a great and much-needed improvement upon the present articles,
and that the sooner they are enacted into law the Dbetfter it will be for the
interests of prompt and efficient administration of military justice in the
Army. .

Convinced that the revision embodies many essential reforms in
our military law, and that it presents an adequate and modern
military. code, your subcommittee earnestly recommends that the
project, as set forth in the amended draft, be recommended for
enactment.

Gro. E. CHAMBERLAIN.
Jas., K. VarpaMaN,
Naraax Gorr.

[ L S

APPENDIX.

————

REVISION OF THE ARTICLES OF WAR.

HEARINGZBEFORE THE COMMITTEE ON MILITARY AFFAIRS,
HOUSE OF REPRESENTATIVES, SIXTY-SECOND CONGRESS,
SECOND SESSION, ON H. R. 23628, BEING A PROJECT
FOR THE REVISION OF THE ARTICLES OF WAR,
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LETTERS OF SECRETARY OF WAR.

War DEPARTMENT,
Washington, April 19, 1912.

Str: The Articles of War which now govern the conduct of the
Army in time of peace and of war have not undergone comprehensive
revision for more than a hundred years. The service conditions which
these Articles of War are intended to regulate have greatly changed,
and new and unforeseen conditions have arisen. As a result, experi-
ence has increasingly disclosed the inadaptability of the existing mili-
tary code to present-day service conditions.

The necessity for a comprehensive revision of the code has long
been apparent. Two such attempts at revision were commenced by
this department, the first in 1888 and the other in 1903. The need for
it has been so Insistent that my predecessor, Secretary Dickinson,
directed the present Judge Advocate General to undertake the labor
of revision. This labor has been painstakingly prosecuted, and the
results are herewith transmitted for your consideration as the basis of
remedial legislation.
© The accompanying letter from the Judge Advocate General to me,
submitting his propoesed revision, sets forth very clearly and concisely
the theory of his undertaking and the details of the suggested changes.
I deem it necessary, therefore, to invite your attention only to the
following broad features of the project:

1. The revision was undertaken in the conservative spirit that
legislative reforms should be evolutionary. In other words, that
which successfully has withstood the test of experience should be re-
tained, and changes and innovations should be limited to the wisdom
of experience. As a matter of draftsmanship, it has been sought to
build on established lines and to conform in general to settled ad-
ministrative and judicial construction. :

2. The existing articles are notoriously unsystematic and unscien-
tific. Inevitably this condition hampers their easy and effective
enforcement. A careful classification has been made; disassociated
legislation in the new Articles of War has been incorporated therein,
resulting in an analytical, precise, comprehensive, and easily enforce-
able code.

3. Experience has disclosed a very serious evil in the administra-
tion of military justice, owing to limitations of general courts-
martial. But the service needs go beyond these liberalizing changes
as to the constituency of general courts. As the Judge Advocate
General convincingly shows, there is need of an intermediate dis-
ciplinary court to deal with that large proportion of cases midway

. 27
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THE ARTICLE F WAR, :

. L ) . | of 1786, reoulatine the composition of courts-martial, and oenerall
between the grave offenses calling for dismissal, dlshonorable dis- | the adnﬁliniztratiorzf of mihtﬁry justice. As thus a,ménded gthe Codg
charge, or detention, to be disposed of by general court-martial, and II survived the g :

C ¢ r X doption of the Constitution of the United States, being
the minor offenses calling for very light punishment, Whl_Ch are now ; continued in force by successive statutes, “so far as the same are
dealt with by the summary courts. Under existing gond1t10ns_ there | applicable to the Constitution of the United States.” The necessity,
1s necessarily delay and laxity n the adml_n}stratmn of military ) however, for revision, in order to adapt the articles to the changed
Justice, with the resulting Impairment of efficiency. T regard the =' form of government, became obvious. This revision Wwas accom-
use of this intermediate 1sciplinary court of great 1mportance and plished by the act of April 10, 1806 (2 Stat., 259), which superseded
one that is bound to beé?_I'Od!lCthe of much good. . all other enactments on the same subject, and is generally designated

I have carefully stu ted in detail the proposed revision, and the as the . ’ K
reasons underlying the various proposals. The whole project has my f Code of 1806.—The Code of 1806 comprised 101 articles, with an
provision relating to the punishment of spies. There has

that you will urge its prompt enactment into law at the present ses-
sion of Congress. ‘ '
A similar request has this day been made of the chairman of the
Military Committee of the Senate,
Very sincerely, Hexry L. STIMsoN,
‘ Secretary of War.

hearty approval. I trust that it will meet with your approval, so ' additional
‘ been no formal revision of the Articles of War since that date, al-
though there was such a restatement of them in the revision of the
who prepared that revision had to bring together ¢ a]] statutes which,
from similarity of subject, ought to be brought together; omitting
redundant or obsolete enactments, and making such alterations as
may be necessary to reconcile the contradictions, supply the omis-
sions, and amend the imperfections of the original text.” " Under this
limited authority no recasting of the articles or substantial amend-
ment was possible, and the code as it appeared in the Revised Statutes
of 1874, and as it was repeated in the second edition thereof in 1878,
was substantially the Code of 1806, expanded to embrace amendments
and new legislation since that date, It embraced 128 articles, with
the additional provision as to spies, and these, with the amendments
enacted since 1878, constitute

Hon. Jamrs Hay,
Chairman M iitary Oommittee, House of Representatives.

(

LETTER OF JUDGE ADVOCATE GENERAL. f
|

\

War DeparTMENT,
Orri0E o THE JUDGE ADVOCATE GENERAL, ’ (
- Washington, April 12, 1912.

The SECRETARY oF Wag, ‘ . The ewisting code.—Tt is thus accurate to say that during the long
. . . . tween 1806 and 1912—106 ears—our military code has
Sir: T have the honor to submit herewith a project of revision of 1 mterval be J y G
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revision will be best 1 d(elrstoo d by a preliminary reference to the P remainder without substantia] change. Meantime the British code

from which, as we have seen, these articles were largely taken has
been, mainly through. the medium of the army annual act, revised

almost out of recognition, indicating that the Government with which
it originated has recognized its inadaptability to modern service

history- of the present articles, )
Code of 17756 —Passing over the earlier enactments of the Ameri-

can Colonies of articles of war for the government of their respective

contingents, of which we have examples in the articles adopted by the

- 5 2k < L ‘ ditions. These facts, together with the fact that very few enal
Provisional Congress of Massachusetts Ba, , April 5, 1775 (American i con 3, Logern ’ y lew penal
Archives, 4th sgries, vol. 1, p. 1850), foslllowgd by similar articles % codes dog %he Stailtes IOf the Ul(lilon havi remanzed s&zbsé:}z:ntmlly un-
adopted in May and June of the same year, successively, by the Pro- ,‘ a;nen ed Tor suc ha OLg perio ,}fugges Very str (ing.y © propriety
vincial ‘Assemblies of Connecticut and Rhode Tsland and the Congress i 9 rewsf;on, but ¢ fey constitute, gwever, n(})l cons uzlvehargﬁment 13
of New Hampshire (idem, vol. 2, pp. 565, 1153, 1180) . we come to the | favor o tevision, Tor 1t may well be 1‘1rged. that a code that has stoo
first American articles—Code of 1775—enacteld by the Second Con- i iéhe fest Oﬁ experience for so .maléy years .al.lld has goveé'ned our Am.n}i :
tinental Congress, June 30, 1775. Of this code, comprising 69 - ring three foreign wars' and ome civil war needs 1o materia,

articles, the original was the existing British Code of 1774(,{ gr(i)m 1‘
which said articles were largely copied. The code was amende y ‘ : . : : .
the Continental Congress ongN(}:ven"f)ber 7, 1775, by adding thereto 16 i structed, even under the mild test affordad by the Spanish-American
provisions, intended to complete the original draft in certain par- f
ticulars in which it was imperfect. : J)

l

Code of 1776.—The Articles of 17 75 were superseded the following may have served the purposes of the Army in the past, do not meet

7ee 9 Papndieed : acted present conditions, or to the failure to enact new legislatipn, and that
%z;lteg?bevgl%t b}‘i’aihsalél (;23a?%’enltk-z&?;z-l}agsertl}ll;r;?r?:ngfwliI}ZG;n?)Ié}{cicz- delays which impair the discipline:and efficiency of the ,Army and
tions, of the amended Code of 1775. There followed the amendments ; . o : ’
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which are easily avoidable result therefrom, the argument should not
be considered controlling.

We entered upon our War with Spain, as upon our previous wars,
relying upon the general court-martial for the trial of all offenses
which could not be adequately punished within the limit of one
month’s confinement and forfeiture which inferior courts were au-
thorized to adjudge.

Under the articles as they then existed and now exist this court is
required to be composed of 13 officers, when that number can be
agsembled without manifest injury to the service, irrespective of the
fank of the offender to be tried or the gravity of the offense charged
against him. The authority to convene the general court-martial is
vested in any general officer commanding an army, a territorial divi-
sion or department, or a colonel commanding a separate department,
in both peace and war. In war the authority to convene is vested
also in commanders of tactical divisions and separate brigades. But
when any_of these convening authorities is the accuser or prosecutor
of any person within his command, the court must be convened by
the next higher authority in the case of a tactical division or separate
brigade and by the President in other cases. The authority to con-
vene the general court-martial is-thus quite a restricted one, and the
utility of this court stands further impaired by the provision of these
articles which prohibits officers of the Regular Army from sitting on
courts-martial to try officers and soldiers of other forces, a provision
which, because of the fact that Regulars, Volunteers, and militia in the
service of the United States have been, as a rule, brigaded together,
often prevents the prompt convening of courts and is attended with
resulting delays in the administration of military justice.

Next below the general court stand the regimental and garrison
courts, with jurisdiction, prior to March 2, 1901, to adjudge punish-
ment within the limit of one month’s confinement and forfeiture, and
since that date within the limit of three months’ confinement and for-
feiture. Lowest in the judicial scale is the summary court created
by the act of October 1, 1890, with punishing power extending to one
month’s confinement and forfeiture, increased by the act of March 2,
1901, to three months’ confinement and forfeiture upon the written
consent of an accused to trial by such court. It is unnecessary in this
connection to note the field officers’ court (abolished by the act of
June 18,1898). Tt will be noted that the jurisdiction of the summary
court, with the consent of an accused to trial thereby, is the full
equivalent of the garrison and regimental courts, due to which fact
the former has, since the enactment of the act of March 2, 1901,
practically substituted the latter except in a limited class of cases.

It is thus made to appear that between the general court-martial,
with its unwieldy membership, formal procedure, and unlimited
power of punishment, on the one hand, and the summary court of
one officer, with its summary procedure and limited punishing
power, on the other, there is a wide gap, which the garrison and
regimental courts of three members, but with power to impose
punishment not exceeding that which the summary court has with
the consent of an accused, do not fill. The inadequacy of the garrison
and regimental courts as-intermediate courts between these two 1s
revealed by the following table, which gives the statistics as to trial
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by the several classes of courts above named for the fiscal years
1910 and 1911:

Number of trials.
Courts
1910 1911
General GOUrts-ATIal. .. oo . eee iiianeiie e iireeeaaeerannaaees meeeean e 5,206 | . 3,851
Garrison courts-MArtial. ... oo e i 306 163
Regimental courts-martial 39 43
Summary eourts-martial. .. ... ..ot ia e 42,275 383,082

Attempts have been made in the project of revision herewith sub-
mitted to remedy these evils as follows:

First, the requirement that the general court-martial must con-
sist of 13 members when that pumber can be assembled without
manifest injury to the service has been omitted. While it is now
settled construction that this requirement is addressed to the dis-
cretion of the convening authority, whose judgment as to the num-
ber of officers who may be assembled for duty upon a court-martial
is not reviewable by any superior authority, still a reference to con-
vening orders shows that the attempt is habitually made by con-
vening authorities to secure the maximum number authorized by
law, even in relatively unimportant cases—cases of a purely dis-
ciplinary character in which dishonorable discharge from the service
is not contemplated or desired, and which a much smaller court
could properly try. The result is a heavy draft on the time of the
commissioned personnel of the Army. I am clearly of the opinion
that we surrender no necessary safeguard in the administration of
military justice when we leave the discretion of the convening au-
thority unrestricted as to the number of officers between the author-
ized minimum of 5 and the authorized maximum of 13 which ought
to be assembled for the trial of cases. :

Second, the authority to convene general courts-martial has been
extended so as to meet the following conditions: In the Spanish-
American War, and in the Philippine insurrection which followed,
it was found necessary to organize numerous expeditionary forces
and forces of occupation, and send them to remote parts of the
islands. Many of these forces approached but did not reach the
full equivalent of a statutory brigade, due to which their command-
ing officers were without authority to convene general courts-martial.
These are conditions which are liable to recur in any war in which
the United States is likely to engage, and are therefore conditions
for which provision should be made. Recently when, because of
disturbed conditions on our southern frontier, there were organized
separate brigades at Galveston, Tex., and San Diego, Cal., and a
maneuver division at San Antonio, Tex., the deficiencies of the
existing articles were again revealed in the fact that they gave to
the general officers commanding these units no authority to convene
general courts-martial. Further, the authority of the Superintend-
ent of the Military Academy to convene such courts is, by the

- articles, limited to the courts for the trial of cadets, and, although
there are always stationed at the academy specially selected officers in
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all the grades available for detail on court-martial duty, the super-
intendent may not order a court for the trial of an officer or an
enlisted man of his command. Article 8 of the project herewith
preserves the authority to convene courts-martial to those who now
have it, extends this authority to the commanders of divisions and
separate brigades in time of peace, removes the restriction upon
the authority of the Superintendent of the Military Academy to
convene courts, and provides further that in case of brigade posts,
expeditionary forces, and other forces not foreseen, the President
may, when in his judgment necessary, specially empower the com-
manders of said brigade posts and of said forces to convene general
courts-martial. :

Third, the provision of existing articles making regular officers
incompetent to sit on courts-martial for the trial of officers and
soldiers of other forces has been modified so as to give accused
officers and soldiers of other forces the right of peremptory challenge
against regular officers detailed to sit on courts for their trial. The
existing law (art. 77) assumes a disqualifying bias upon the part of
all regular officers for such duty. So complete is the assumption that
it is not necessary that the accused volunteer or militiaman should
even exercise the right of challenge in order to remove regular officers
from duty upon a court convened to try him. The law itself dis-
qualifies the regular officer, and the disqualification is not one which
the accused can waive. This is the authoritative ruling of the
Supreme Court, which has further held that this disqualifying bias
-which the statute assumes extends to regular officers holding volun-
teer commissions. Firm in the belief that the end sought to be
attained by this law will be fully realized if the accused volunteer or
militiaman is given the right of peremptory challenge against regular
officers detailed upon a general courts-martial for his trial, I have
drafted new article 4 so as to accord him this right.

But te stop here would not afford the relief which service condi-
tions demand. The wide gap between the general court and the sum-
mary court needs, I think, to be filled by an intermediate disciplinary
court which will follow the Army under all conditions of its service,
field or garrison, peace or war, with adequate power to impose dis-
ciplinary punishments, but without the power to adjudge dishon-
orable discharge. I am confirmed in this view by the report rendered
by Capt. William E. Birkhimer, acting judge advocate, First
Division, Eighth Army Corps, under date of March 20, 1899. Capt.
(since Gen.) Birkhimer is the author of our standard work on mili-
tary government and martial law, and has had prolonged service in
the legal department of the Army. Writing in that report with ref-
erence to conditions during the period of the Philippine insurrection,
Capt. Birkhimer said:

I respectfully submit that active military operations develop an evil in the ad-
ministration of military justice through the instrumentality of general courts-
martial as now authorized that loudly calls for remedy. Reference is here made
to the unwieldiness of general courts-martial, both as to constitution and
methods of procedure. The practical result of this evil is that at such times it
happens that grave offenses have, in many instances, immunity from prompt and
adequate punishment. Charges too serious to properly be sent before a sum-

mary court are lodged against men, but because of the difficulties of bringing
them to trial this is delayed until the cases are nearly or quite forgotten by
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those cognizant of the facts, and all that salutary disciplinary influence result-
ing from prompt trial is lost. ]

It will always be necessary to try the really graver charges by general courts-
martial. This iustitution must therefore be preserved.

But between the cases that can appropriately be tried by summary court and
those that must be referred for determination to general courts lie those that
are much more numerous than the latter and for which a maximum punishment,
say of six months’ confinement and forfeiture of six months’ pay, would be ade-
quate and proper. It is for the prompt trial of the last class of cases mentioned
that a new court should, it is respectfully submitted, be authorized by law.

In articles 3, 6, 9, and 13 of the project herewith submitted an
attempt has been made to create such a court as was recommended
by Capt. Birkhimer. Its membership is to consist of from three to
five officers, and it is given the authority to award punishment ex-
tending to six months’ confinement and forfeiture and to proceed in
the trial of cases without the formality of vecording the evidence
except when specially ordered so to do by the convening authority.
As the court 1s intended to be primarily a disciplinary one, it is placed
by the proposed articles in the hands of those officers of our Army
who are primarily responsible for discipline, viz, commanders of
brigades, regiments, detached battalions, posts, camps, or other places
where troops are on duty and the requisite number of officers may be
obtained. The statistics of this office indicate that the court as thus
organized ought to try approximately 40 per cent of the cases naw
tried by general courts-martial, with the result that the time now
.consumed in these cases in forwarding charges to remote division
headquarters and receiving them back approved for trial by general
courts-martial and in sending to the same headquarters the completed
proceedings of the trial for the action of the convening authority and
1in returning to the place of trial the orders publishing the sentence—
often aggregating two months and not infrequently exceeding three
months—will be reduced to a period of two or three days.

The only argument against establishing such a court which is enti--
tled to consideration is that it involves a delegation of disciplinary
power to the court and reviewing authorities which it has not here-
tofore been deemed wise to make. I do not think that the argument
has weight. The court and reviewing authorities will have the guid-
ance of and be limited by the provisions of the maximum punish-
ment order in adjudging and approving sentences. Further, the pun-
ishing power which 1s given it by statute, viz, six months’ confinement
and forfeiture, does not extend beyond limits of punishment which -
police court judges throughout our country frequently exceed in dis-
posing of criminal cases where the accused waives trial by jury.

In the project of revision the special court substitutes the garrison
and regimental courts, and the authorized courts, if the revision is
enacted into law, will be: (1) The general court-martial, with its
extended jurisdiction, to be resorted to in grave cases calling for dis-
missal, dishonorable discharge, or prolonged detention in confine-
ment with or without dishonorable discharge; (2) the special court
for the trial of cases where the end sought is the retention of the
offender with his command to be disciplined; and (8) the summary
court for the trial of minor offenses calling for light punishments of
ronfinement and forfeiture.

28870-—S8. Rept. 229, 63-2——3
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The provision of the existing law that the summary court shall not
adjudge confinement at hard labor or forfeiture of pay, or both, for
a period exceeding one month, except upon the consent of the accused
to trial by such court, has been omitted. It is not believed that
jurisdiction should ever depene upon the consent of an accused, but
the omission of the provision is called for by other considerations.
Experience in administering the law as it now stands shows that
only the worst characters avail themselves of this provision, in whose
hands it becomes a weapon with which to obstruct the administration
of military justice. Its omission for this reason alone would be
justified. In lieu of the omitted provision a proviso has been inserted
(see art. 14) that when the summary court officer is also the approv-
ing officer no sentence adjudging punishment in excess of one month’s
confinement and forfeiture shall be executed until approved by supe-
rior authority. This, it is believed, is a sufficient safeguard.

The limits assignable to a letter of transmittal of this character
would be exceeded by an extended review of all the changes provided
for in the project of revision herewith submitted. Tor this reason I
limit myself to the brief summary which follows of the more impor-
tant changes sought to be made.

1. The existing articles are notably deficient in arrangement and
‘classification. In the project herewith related provisions have been
brought together under five principal headings, and where subheads
would serve a purpose they have been employed. A complete classi-
fication is thus presented 1n a manner that will facilitate study and
understanding of the code.

" 2. Provisions of the Revised Statutes and of acts of Congress in
the nature of Articles of War, but not heretofore incorporated therein,
have in the project been transferred thereto. Articles 2, 4, 7, 8, 10,
14, 99, 94, 31, 35, 87, 46, 48, 49, 50, 52, 54, 79, 80, 82, 106, 108, and 114
embody such provisions. This codification will make it easier to find
the law touching any particular question and thus facilitate prompt
and correct administration.

* 8. At present, in order to determine what persons in addition to
officers and soldiers are subject to military law, it is necessary to
examine scattered provisions of the Articles of War, the Revised
Statutes, and acts of Congress, and supplement the information thus
‘obtained by reference to the decisions of civil courts and the opinions
of law officers of the Government. An effort has been made to elimi-
nate the major portion of this difficulty by setting forth in article 2
of the project a list of “ persons subject to military law.”

4. Articles 1, 10, 11, 12, 29, 30, 36, 37, 53, 76, 87, and 101 of the

existing code have been omitted. Some of these articles have never
met any real need in our service and may for all practical purposes be
regarded as obsolete; others embrace only matters properly within
the field of Army Regulations.
" 5. Provisions relating to the same subject matter have been brought
together in single articles so far as practicable, Notable instances
of the application of this rule may be found in article 48 of the
‘project, which contains the substance of four articles of the existing
code and of one section of the Revised Statutes, all of which have
reference to the confirmation of sentences, and in article 60 of the
project, which states the substance of six existing articles relating to
unauthorized absences.
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6. Under the existing code larceny, robbery, burglary, arson, may-
hem, manslaughter, and certain aggravated assaults are triable in
time of war ag violations of the fifty-eighth article of war and at
other times as violations of the sixty-second article of war—a fact
that is productive of confusion, uncertainty, and delay, especially
at the outbreak of hostilities. This objectionable feature has been
eliminated by making the offenses noted above triable under one and
the same article, both in time of peace and in time of war. (See
art. 93 of the project.)

7. Under the existing code (see arts. 58 and 62) a person subject
to military law may, in time of war, be tried by court-martial for
murder or rape, but may not be so tried in time of peace. This
state of the law makes it necessary to resort to a ¢ provisional court ”
under conditions similar to those which existed in Cuba during the
recent intervention. The fifty-eighth article of war was enacted at
a time when the territorial jurisdiction of the United States did not
extend beyond the geographical limits of what now constitutes the
States of the Union and the District of Columbia. At that time con-
ditions now existing as the result of the extension of the territorial
jurisdiction of the United States were not in contemplation, or the
fifty-eighth article would probably have taken a somewhat different
form. In the project the article relating to murder and rape—article
92-—has been drawn so as to preclude trial by court-martial for those
offenses when committed within the geographical limits of the
States of the Union and the District of Columbia in time of peace,
while conferring jurisdiction for the trial of these offenses when
committed in time of war or beyond the geographical limits just
indicated. The penalty for the offenses in question is fixed in con-
formity with the provisions of sections 275, 278, and 330 of the act
of March 4, 1909 (35 Stat., 1143, 1152).

8. Our first statute of limitations upon prosecutions before courts-
martial was article 88 of the Code of 1806, which is now the initial
paragraph of article 108. The second paragraph of that article was
added by the act of April 11, 1890 (26 Stat., 54). In its original
form the article was vague in its provisions. The effect of absence or
of “manifest impediment ” upon the running of the statute was not
very clear; and the time when the statute began to run, or whether
the article was applicable at all to prosecutions for desertion, did not
clearly appear. The amendment of 1890 (second paragraph) deter-
mined that the period during which a deserter was absent from the
United States was to be excluded in computing the two-year limita-~
tion in case of desertion in time of peace. But the existing article, as
a whole, leaves it as a matter of doubt whether desertion in time of
war is or is not covered by the article. The correctness of the present
official construction, that desertion in time of war is not covered, is
open to serious doubt, and the necessity for amendment in this regard
is therefore obvious. In the corresponding article in the project—
article 40—desertion in time of war 1s excepted from the limitations,
this being in accord with the official construction of the existing ar-
ticle. The changes introduced are mainly for the purpose of con-
forming more closely to the Himitation prescribed by law in respect
of criminal prosecutions in the courts of the United States. The
extensive jurisdiction now exercised by courts-martial in respect of
civil crimes and offenses committed by persons subject to military
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law, and which is retained in the project for revision, makes it desir-
able that the limitation upon prosecutions before courts-martial be
substantially the same as the limitation upon prosecutions before
civil courts of criminal jurisdiction. The period now prescribed is,
perhaps, sufficient for all practical purposes, so far as enlisted men
are concerned ; but under present service conditions it is quite possi-
ble for the entire two-year period of limitation to elapse after a finan-
cial transaction by an officer before the fact that the transaction was
criminal in character is disclosed or becomes sufficiently apparent to
warrant the filing and reference of charges for trial. 1t is therefore
believed to be essential to extend the period of limitation to three
years. .The force of the latter consideration and the consequent ad-
Visability of the proposed extension became apparent in a recent case
of financial irregularity on the part of an officer, in which case it was
necessary to resort to the civil courts of criminal jurisdiction, because
trial by court-martial was barred by the military statute of limita-
tions.

9. It is difficult to extract from articles 122 and 124, as now in
force, a workable rule concerning the rank and precedence of officers,
when officers of the Regular Establishment, of the B ilitia, and: of
Volunteers are concerned. In the corresponding articles of the proj-
ect—articles 118 and 119—an attempt has been made to state clearly
a -definite practicable rule.

10. Under the present ninety-first article of war depositions of
witnesses residing beyond the limits of the State, Territory, or
District in which a court-martial is in session may be read in evi-
dence before such court in cases not capital, the constitutional rule
respecting the personal attendance of witnesses before the court be-
ing inoperative in cases triable by courts-martial. The existing rule
respecting depositions is, however, unsatisfactory in that it author-
izes the use of a deposition when the witness resides just outside the
State in which the court is in session, though perhaps only a few
miles from the place of session, but does not permit the use of -a
deposition when the witness resides within the State, even though
his place of residence may be three or four hundred miles from the
place of session. Furthermore, the existing article makes no pro-
vision for the taking of a deposition when the witness, by reason of
age, sickness, bodily infirmity, or other reasonable cause, is unable
to appear and testify in person at the place of trial or hearing. In
the corresponding article in the project (art. 25) these deficiencies
in the existing article have been supplied, the new article being drawn
S0 4s to conform in the main to the provisions of sectlon 863 of the
Revised Statutes.

11. Article 96, as now in force, provides that “no person shall be
sentenced to suffer death except by the concurrence of two-thirds of
the members of a general court-martial.” The article, however,
leaves it open to a bare majority of the court to find the accused
guilty of an offense for which the death sentence is mandatory, so
that the article does not, as a matter of fact, furnish any special pro-
tection to the accused in a case of this kind, in view of the obvious

duty the court has to impose the sentence required by law upon a

legal conviction. The corresponding article in the project (art. 44)
has been drawn so as to require the concurrence of two-thirds of the
members of -the court in order to convict an -accused person of an

e - - en————
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offense for which the death penalty is made mandatory by law and
also to require the concurrence of two-thirds of the members of the
court in passing sentence of death in any case.

The foregoing list of changes is by no means complete, as there
has been a general recasting of the articles, but it embraces the more
important changes to which it is desirable to invite your especial
attention and that of Congress in considering the feasibility of enact-
ing the proposed revision; but the complete recasting of the articles
has not extended to changing language which might be considered
defective in form, but to which settled construction has assigned a
definite meaning. The effort has been made to invalidate as little as
possible of the construction which the existing articles have received
administratively and by the courts.

Very respectfully,
E. H. CrowWDER,
Judge Advocate General.
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H. R. 23628, INTRODUCED BY MR. HAY.

House or REPRESENTATIVES,
CommrrTeE: ON MILITARY ATFAIRS,
Washington, D. C., May 14,1912,

The committee convened at 10.30 o’clock a. m.

Present: Hon. James Hay (chairman), Representatives Slayden,
Watkins, Conry, Hughes, Sweet, Pepper, Evans, Prince, Kahn,
Anthony, and Tilson. _

The CrairMAN. General, I would be glad if you would take this
bill up and explain it in your own way.

STATEMENT OF JUDGE ADVOCATE GEN. E. H. CROWDER. N

Gen. Crowprr. I think I can get an exposition of the revision
before the committee in the best form by making a short preliminary
statement and then inviting attention to the new articles which have
been added and the old articles which have been materially changed.
In the course of my remarks I may have to repeat to some extent state-
ments that I have made in the exposition of the articles in the letter
of transmittal which is printed with this volume, but I shall do that
only to a limited extent. [The general refers to a “ Comparison of
proposed new Articles of War with the present Articles of War and
other related statutes” prepared by him. ]

The preliminarystask in the preparation of this revision was one
of classification. The old articles were notoriously deficient in that
regard. Not only were punitive articles found associated with arti-
cles that were purely administrative in character, but there were many
provisions of the Revised Statutes and of the Statutes at Large, of
the nature of articles of war proper to be incorporated in a military
code, in order that the service might have convenient reference to all
of the provisions of law which relate to courts-martial, their compo-
sition, jurisdiction, and to provisions which denounce and punish
crime.

In the course of assembling the related provisions I have had to
consult not only the existing code. which comprises 129 articles and
the isolated provision in regard to the treatment of spies, but also
9 separate sections of the Revised Statutes and 21 separate acts of

- . Congress enacted since the revision of the statutes in 1874, and which

contained provisions of the character that ought to be embodied in a
military code. After bringing all these related provisions together
I found it possible to state the new code in 119 articles, a reduction
of 10 over the present code. I have pursued the plan of assembling

39
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these new articles under five heads, entitled Preliminary provi-

sions,” “ Courts-martial,” “ Punitive articles,” “ Courts of inquiry,”
and “ Miscellaneous provisions.” On the pages which follow that
principal classification will be found the detailed classification, where
the articles are further grouped under subordinate heads. ,

In the first pages of the report you will find underscored in red all
the new articles that have been proposed and nnderscored in blue
all the old articles that have been substantially changed. There are
21 new articles and about 47 of the old articles that have been ma-
terially changed.

In the exposition of the project of revision which is printed in the
first part of this project I have undertaken to trace the history of the
present code. It'is substantially the Code of 1806, as 87 of the 101
articles which made up that code survive in the present articles un-
changed, and a considerable number of the remaining articles survive
without substantial change.

The 1806 code was a reenactment of the articles in force during

the Revolutionary War period, with only such modifications as
- were necessary to adapt them to the Constitution of the United
States; so that, in the light of what I have just said, the statement
Is not an 1naccurate one that we are to-day living under the Revo-
lutionary War articles, as amended in piecemeal legislaticn enacted
since 1806; that is, under a code which was enacted under the stress
of war conditions, and, as I shall hereafter show, nearly all of the
amendments which have since been made have been likewise enacted
piecemeal during a period of war and under the stress of war needs.

During the War of 1812 four articles were amended; during the
period of the Seminole War three were amended and one new
article added. There were no amendments of the eode during the
War with Mexico, but during the Civil War period seventeen
articles were amended and eight new articles added. All of these
new articles and amendments were gathered into the restatement
of the Articles of War which appears in the Revised Statutes of
1874, and which is sometimes incorrectly called the Code of 1874;
this would indicate that there was a substantial tevision of the code
in that year, which is not the fact. The revisers who prepared that
revision had only a very limited authority; they could reconcile
contradictions in the existing law, supply its omissions, and cure
imperfections of phraseology; but beyond this their authority did
not extend. , ‘

Subsequent to the revision of 1874 we had some important legis-
lation in the nature of Articles of War, in the establishment of the
summary court by the act of October 1, 1890, and the grant of
authority in the same year to the President. to establish maximum
limits of punishment in time of peace. This was followed by cer-
tain amendatory legislation during the period of the Spanish-
- American War, the purpose of which was to further define the
jurisdiction of the summary court, and repealing articles 108 and

110 of the code. Further legislation amendatory of the existing -

law respecting summary courts and repealing article 94 of the
Articles of War was had in 1901. Article 122 of the existing code
was amended in 1910, and article 123.repealed, but, this constitutes
- all the amendments, which have been had since,1806; ‘
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I think I have said enough to show that we are governing the
Army to-day under a rather ancient code and one which has most
of the defects of a code that has been compiled rather than written.
That many of its provisions are archaic can be made apparent, I
think, by a few examples.

Take the fifty-fourth and fifty-fifth articles of war: By them we
are admonished that cur soldiers are not to be allowed to commit
any waste or spoil within any walks, trees, parks, warrens, fish
ponds, houses, gardens, cornfields, inclosures, or meadows. This is
an enumeration which would hardly be found in any statute prepared
especially for our Army, and indicates its British origin, where the
enumeration would be appropriate. There is the further provision
of these articles forbidding any kind of riot to the disquieting of
“citizens” of the United States, which should of course have read
“inhabitants,” as all persons residing within the United States are
entitled to equal protection of the laws. Kqually archaic is article
59, providing that we shall turn over to the civil magistrate all
officers and soldiers committing offenses against the person or prop-
erty of any “citizen of the United States,” which should, for the
reasons stated above, have read “inhabitant of the United States”;
and the further provision that such surrender to the civil magis-
trate should be made only “upon application duly made by or in
behalf of the party injured,” ignoring the more modern doctrine
that offenses are punished now at the instance of the public and
not at the instance of any individual. We should, of course, turn
over to the civil authorities on the application of the proper officers
of the law.

It may be further stated that there are a great many important
omissions in the existing articles. It is rather a startling statement
which I have to make, that there is included no grant of jurisdic-
tion to the general court-martial except as to persons; as to offenses,v
its jurisdiction is left to be inferred from the use of the word
“ general.” '

Because of these defects and many others to which I will invite
attenticn as I proceed with my remarks there has been necessity
for a great deal of construction, and it isa fact that the efficacy of
the existing code depends very largely upon the meaning that has
been read into it by construction. It thus happens that young
officers-coming into the service ave referred nct to a concise, explicit
code to ascertain what laws govern the Army, but to hundreds of
pages of discussien of a very obscurely written series of articles.

Tt is to be doubted if the Congress has ever been called upon to
amend legislation which is as archaic in its character as our present
Articles of War. ) ' ‘

The controlling principle in all military codes of the United
States, as in the English codes from which they have been derived,
is the subordination of the military to the civil authorities. Three
or four of the existing articles are expressive of that principle, and
T have attempted in the revision not to restrict its application in any
instance except one, to which I shall invite attention. In some re-
spects the application of the principle has been extended.

In the courde of my remarks:k shall-have frequent Gecasion to refer
to general .courts-martiat, by which we tried: in ‘the fistal year 'of
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1910 more than 5,000 cases, and this is not far from the average
number of cases tried each year; also to a certain class of inferior
courts, known as garrison, regimental, and summary courts-martial,
by which in the year 1910 we tried about 42,000 cases—all in the na-
ture of minor neglects and offenses incident to garrison life.

The task of disposing of the large number of cases tried by infe-
rior courts is not a burdensome one to the Army, for the reason that

they are handled by tribunals with a summary procedure similar .

to that of police courts; but the burden of administering justice
through the general court is a very heavy one, and the main reason
for asking the enactment of new articles is to obtain relief along
these lines. The new articles provide for the iransfer of a part of
the jurisdiction of the general court to a new court, which I have
referred to in the exposition as a disciplinary court, but to which T
have given the name of the “ special ” court for the want of a better.
Perhaps the term “garrison and field court” would better describe
its functions, but I was finally persuaded to adopt the name
“gspecial,” because that designation brought it into certain contrast
with the “ general ” court. However, the name is not a very impor-
tant matter. I will proceed to state the evils which the special court
is designed to remedy, and which can be explained better by inviting
the attention of the committee to the present practice in trying cases.

Take for example a case arising in the garrison at Fort Bliss, lo-
cated near El Paso, Tex. A soldier commits an offense against dis-
cipline at that garrison, too serious to be tried by an inferior court.
The charges are preferred, ordinarily by the company commander,
and forwarded through post and department headquarters to the

remote division headquarters at Chicago; they are there considered,

and, if approved, orders issue for the trial and the papers go back
to Fort Bliss, where the trial is had and the proceedings made up,
and the record is then forwarded to Chicago. If, upon its exami-
nation there, errors appear to have been committed in the course of
. the trial, the record 1s returned to Fort Bliss and the court reas-
sembled for the consideration of these errors. Supplementary pro-
ceedings are prepared and the record is again forwarded to Chicago,
where, if it is approved in the form submitted, an order issues pub-
lishing the proceedings of the trial, which is sent to Fort Bliss for
execution. After all these delays, not infrequently approximating
two months and sometimes more than four months, the soldier en-
ters upon the execution of his disciplinary sentence—usually six
months’ confinement.

Now, it is in reference to this class of cases, namely, cases of a dis-
ciplinary character, where it can be reasonably foreseen that the
offender will be retained in the service and disciplined, that I am
asking for the creation of this new special court. If I had taken
for illustration a case arising in-the Philippines Division the time

limits T have stated would have been much greater, because the gar-

risons in that division are more inaccessible and the mail communi-
cation less frequent. Had a case been taken arising in the Fastern
Division the time limits would have been somewhat less, but in the
Western Division, at San Francisco, they would have been about thé
same. These.delays are -inherently «unjustito: the.-accused, to the
Governnient, and, more than that, they are-unnecessary in the class
of cases to which I refer. :
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Now, the special court which I have recommended will consist of
from three to five members. The periods of time—from two to four
months—will be reduced to from one to two days. Certainly a court
constituted of from three to five officers can be trusted, under the
guidance of a maximum-punishment order, to give sentence.of that
character——

The CHAlIrRMAN. What time would a defendant have to prepare
his defense? :

Gen. Crowper. He is on his warning that he is to be tried im-
mediately upon his arrest, and all this time elapses before he can be
brought to trial. He is required to be furnished a copy of the charges
within 24 hours from his arrest. He has thus ample time to prepare
for his defense, and besides he is always afforded the opportunity to
have counsel. Upon his request an officer is always provided to
represent him at his trial.

The CmarrmMawn. Under the plan that you suggest, what length
of time would he have to get ready for the trial of the case?

Gen. Crowbper. Of course, when this new court meets he would
be brought to trial very promptly; but in another article of war,
to which I will call your attention later, a court is authorized to
grant all reasonable delays and continuances upon the motion of the
accused or his counsel, and his rights in this regard are as amply
protected as in the civil courts.

Mr. Prince. We are frequently called upon, as a military com-
mittee, to pass upon court-martial proceedings; and from the num-
ber of prima facia cases made out in a number of cases it appears
that the offense (from the civilian standpoint) is simply inconse-
quential; yet the punishment seems to be extremely severe. Now, it
may be necessary, from the military standpoint, to have the punish-
ment severe. Would it be wise or unwise, from your viewpoint, to
permit the defendant—oflicer, commissioned officer, or uncommis-
sioned man—to have the right to have a civilian lawyer to properly
defend him at the trial ?

Gen. Crowper. He has that privilege now.

Mr. Priwvce. Well, it is a privilege I understand, but why not have
it as a legislative right? ‘

Gen. Crowprr. There has been some attempt to legislate in that
direction in the existing code, and one of the articles of this revision
considerably extends the operation of the existing statute in respect
of the representation of the accused at the trial. S

Mr. Prince. A few days ago a Member of Congress appeared be-
fore this committee and urged us to grant relief to a young man who
had comparatively recently entered the Army. It was charged that
he stole a pair of shoes, secondhand, worth not to exceed $2, and
upon conviction this man was sentenced to six months’ imprisonment.
Now, that'is such a little petty larceny, from a civilian standpoint,
that the sentence is almost outrageous.

Gen. Crowprr. I can add to that case, with which I-am familiar,
two or three other cases of the same kind. I must say that the re-
sponsibility for that rests largely with the War Department, and it is
one of the evils for which I have not yet been able:{o suggest a
remedy. Wehave an authority given: us by Congressto fix'maximum
punishments, and>we' have promulgated a maximum-punishment
order that reads in substance: “ Larceny of property of value under
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$20, dishonorable discharge and one year’s confinement.” In other
words, the order does not distinguish between the larceny of $20 and
larceny of 50 cents. : :

Now, I had a case about six months ago that came up from the
Department of Texas, where a soldier had taken from the bunk of
his tent mate canteen credit checks of the value of 50 cents and appro-
priated them. He was sentenced to one year’s imprisonment and dis-
honorable discharge. I looked into it and soon had his sentence re-
mitted. The conditions of barrack-room life and its associations re-
quire extraordinary attention to the offense of larceny. The soldiers
live in such a state of intimacy that they have unusual opportunities
of that kind, and the barrack-room thief is about the worst element
that can creep into a company. But it is my intention to submit at
an early date a revision of the maximum-punishment order which
will distinguish between the larceny of $20 and the larceny of lesser
amounts.

The Crmammman. Wouldn’t a man stealing $5 be just as bad as a
man stealing $20¢

Gen. CrowpEer. I think there is a good deal to be said in favor of
that view ; but T don’t think that is the general view or that our civil
courts execute the law in that way.

Mr. Prixce. Well, there is a difference. They have a punishment
tor stealing certain amounts.

The Cmairman. On page 8 of the bill, at the end of article 16, you
could say: “Provided, That an officer shall have the right to select
his own counsel.”

Gen. Crowper. Administratively that would work this way: We
have recently completed the trial of an officer charged with embezzle-
ment in the Territory of Alaska. He selected as counsel an-officer at
Fort Leavenworth, and he asked the Government to send him to
Alaska, paying his expenses. Now, if we give him the right to select
his own counsel, irrespective of what the exigencies of the service
may require, it will embarrass the administration of military justice.
Every reasonable effort is now made to give the accused counsel of
his own selection.

Mr. Prince. Well, but in that connection see the amount of ex-
pense that a man has to pay in civil procedure. Ie can go to great
expense and put the Government to great expense in demanding a
jury. Sometimes it takes months to get a jury; but T don’t think
the expense ought to be taken into consideration when it is a serious
offense; that is a minor matter.

Mr. Evans. If a man is arrested in a civil proceeding he ought not
to be given an opportunity to have a man come 4,500 miles to try his
case. That would not be a ground for a continuance.

Mr. Prince. No; but T mean, suppose you were sitting as a judge
trying a man for murder, and the man made a special request to have
counsel from New York, and that he could not get a fair trial with-
out him?

Mr. Evaxns. I should say, if it was prima facie, he should choose
between all the lawyers between Alaska and New York. I would go
down to the experts. . ‘

Mr. Prince:/There are good doctois-all over the:-country; a man
can send for expert.doctors anywhere. -+ < : c

ey
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Mr. AxraoNy. Does the officer have the right to select his own
counsel under the present law ? :

Gen. Crowprr. It is not a matter of right.

Mr. AxraoNy. It is not always granted an officer ?

Gen. CrowbpEer. I don’t think there has been a single occasion of
denial, but there have been occasions of denial of the services of a
particular officer when he was needed for other duty, or where the
distance was so considerable that it would involve great delay in the
case. :

Mr. Axraoxy. What change do you make in the new articles?

Gen. Crowprr. The old article is one of the archaic articles. On
page 8, at the top (or p. 17, at the bottom), the old article contains
the provision [reading]:

Axt. 90. The judge advocate, or some person depuled by him or by lhe geu-
eral or officer commanding the Army, detachment, or garrison, shall prosecute
in the name of the United States; but when the prisoner has made his plea he
shall so far consider himself counsel for the prisoner as to object to any leading
question to any of the witnesses, and to any question to the prisoner the answer
to which might tend to criminate himself.

Now, that devolves upon the judge advocate when the accused is
not represented by counsel, but one of the duties of counsel for the de-
fense, namely, to object to leading questions. T substitute for that
language the following [reading]:

But should the accused be unrepresented Ly counsel, the judge advocate will,
from time to time thioughout the proceedings, advise the accused of his legal
rights.

It is absolutely impossible for the judge advocate, as a prosecutor,
to take over all the duties of a counsel. The object here is to make
him a kind of minister of justice when the accused is not provided
with counsel. _ ) )

Mr. Evaxs. Mr. Kahn suggests: “ It shall be the duty of the judge
advocate, from time to time,” etec.

Gen. Crowpzer. I would consent to that change.

Mr. Kamn. “The judge advocate shall,” ete.

Gen. Crowpzer. That is the present application of the law.

Mr. Prince. Now, General, I did not want to break in on you.

_Gen. CrowpEr. I have finished what I had to say about the new
disciplinary court. That will give a large measure of relief from the
burden we now have of administering justice through the agency of
general courts-martial. But the project carries two other reforms
m this connection: One is in respect to the constitution of general
courts-martial. The present authority to convene them is quite a
restricted one. Take, for example, the experience of the summer of

1911. We assembled a separate brigade at San Diego, Cal., and an-

other at Galveston, Tex., and a maneuver division at San Antonio,
Tex. Under the present condition of the Articles of War the com-
manders were not able to order courts-martial. They can now only
convene courts-martial in time of war—that is, division and separate
brigade commanders.

Take another case: A state of war exists and we mobilize an Army
corps with its constituent divisions. The corps commander can not
convene a court-martial, except in*a- particular case, when his division
commanders happen to be the accusers of the person to be tried:
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The Crairman. The subordinate officer has more of power than the
corps commander ¢

Gen. Crowper. Yes; the division commander has more authority
than the corps commander. If a case arises where the corps com-
mander is convinced that a court-martial is necessary he may bring
the necessity of trial in that case to the attention of the division com-
mander, who may have already considered the case and decided that
a trial was not necessary in the interest of discipline. In the normal
case it is to be supposed that the corps commander would possibly
order the division commander to convene the court, and it would be
a rather sericus question, which I hope we shall not be called upon to
decide, whether, the law having vested the discretion in the division
commander, the exercise of that discretion can be controlled by supe-
rior authority. The legislation that T have proposed would make it
quite impossible for this question to arise.

My. Evans. What article do you find the new provision in?

Gen. Crowper. Article 8, “(General courts-martial—oy whom ap-
pointed.” ' :

The CuarrMAN (reading) :

The President of the United States, the commanding officer of a territorial

- division or department, the Superintendent of the Military Academy, the com-
manding officer of an Army, a field Army, an Army corps, a division, or a
separate brigade, and when empowered by the President, the commanding
officer of any district or of any force or body of troops, may appoint general
courts-martial whenever mnecessary; but when any such commander is the
accuser or the prosecutor of the person or persons to be tried the court shall
be appointed by superior competent authority.

Gen. Crowper. I have included the President of the United States
for the reason that, notwithstanding he is the Commander in Chief
of the Army, his authority to convene a court-martial was denied
in one case, or rather questioned, because of the fact that the exist-
ing law provided that he could appoint only when certain other
oﬂ%cers were the accusers. They said that that statute, by necessary
inference, denied his right to act in other cases.

But in the Judge Advocate General Swain litigation the Supreme -

Court of the United States held that the authority was inherent in
the President as commander in chief, and that he could always con-
vene a court-martial when necessary. Therefore, I have inserted
the term “ President of the United States.” .

Now, when you come to the next: The commander of a territorial
division or department, you are repeating the existing law. The
Superintendent of the Military Academy now has a limited au-
thority to convene courts-martial; that is, he can try cadets. ‘I have
given him plenary authority in this provision:

The Cmairman. Don’t you think you had better confine his au-
thority to the trial of cadets and enlisted men, for the reason that
the superintendent might be only a captain or a major, and he is
up there over colonels and lieutenant colonels?

Gen. Crowper. Well, if you can look forward in the administra-
tion of the Army far enough to see when the Superintendent of the
Military Academy will be an officer of such inferior rank, I
thin S

Mr. Tirson. But that is the reason, ,

The: Crarman. You know Gen. Mills was only captain wheén he
was appointed superintendent.

e
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Gen. Crowper. I-would get all that I want if I could have author-
ity to try enlisted men and cadets. I don’t like this idea of depen-
dence upon a commanding general of the Fastern Division for the
discipline of the Military Academy detachinent. ’

The Crarrman. Well, but you can not tell just who is going to be
appointed there. Gen. Schofield was a lieutenant general.

Gen. Crowper. Officers of the Engineer Corps with field rank have
been appointed. During my period at the academy the superin-
tendent was Gen. Howard, and then came Gen. Schofield, and he
was followed by Gen. Merritt. It was not until some time after that
they went back to the system of designating officers below the grade
of general.

The Crairman. Gen. Mills was a'colonel ¢

Gen. Crowper., Yes, sir.

The Crmamrman. Gen. Scott was a major? ‘

Gen. CrowpER. Yes, sir. Scott was succeeded by a major general.
The change could be made, Mr. Chairman, by striking out the words
“The Superintendent of the Military Academy” and substituting
at the end the phraseology “The Superintendent of the Military
Academy shall likewise have power to convene courts-martial for the
trial of cadets and of enlisted men of his command.”

Mr. Tivson. That will be sufficient ?

Gen. CrRowDER. Yes, sir. :

Mr. Prince. T suggest that we start at the first article.

Gen. CrowpEr. And go through the entire code?

The CraRMAN. Yes.

Gen. Crowper. That would make the presentation easier. Many
of the articles require no comment.

The Cuaikman. Now, General.

Gen. Crowper. You will find in the right-hand column, of course,
the old law, and the new in the left-hand column. On the very first
page I would invite your attention to the fact that we had to look
at the enacting clause of the old law and then at article 64 of that
law to ascertain who were subject to the articles and governed by
them. An attempt has been made to remedy this in section 1342, on
the first page, and article 2, on the next page.

Mi. Prixce. You have added the words “and all persons now or
hereafter made subject to military law.”

Gen. Crowper. Yes; to include certain persons made subject to
military law without being in the Army—paymaster’s clerks, re-
tainers in the camp who, during the war, do not belong to the Army,
and others whom Congress may at some future time bring under
the articles.

Mr. Prince. This would apply to all clerks in the supply corps?

Gen. Crowpzr. It would apply to that corps.

The Cuamman. There are no clerks in the supply corps; they are
all enlisted men. :

Mzr. Prince. In the new supply corps—1 think it would apply to
everybody in the corps. .

Mr. Tmson. Does it also cover civilian teamsters?

Gen. CrowpEer. In time of war they-become retainers to the camp.
We will get at that in article 2. : :

You will notice that the first article is given over wholly to defini-
tion, and that subdivisions (a) and (b) are a substantial repetition
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of the existing law. There has been added subdvision (¢), defining
“company ” as the equivalent of a troop or battery, and subdivision
(2), defining “battalion” as the equivalent of squadron. This has
been done for convenience in drafting subsequent articles, to get
certain descriptive terms that will avoid the neressity for repetition.

We now come to article 2 of the revision. There has been such an
enumeration here as will make it unnecessary if this code is enacted
to look elsewhere-to ascertain who are within the military jurisdie-
tion. I have drawn into the domain of this article all the special
legislation we have had on this subject of jurisdiction as to persons,
with one exception. Existing legislation, held by the Attorney Gen-
eral and by the Judge Advocate General to be clearly unconstitu-
tional, provides that inmates of the volunteer soldiers’ homes are to
be subject to the Articles of War. The statute has, so far as L can
inform myself, never received any execution. While T have not
included this, I have not undertaken to repeal the law by making
any reference to the sections of the Revised Statutes conferring this
extraordinary jurisdiction in the repealing clause which will be found
at the end of the project.

Mr. Evans. But if you want this adopted, and it passes, then it
contains a complete statement on its face of the persons who are
subject to the Articles of War?

The Cmammman. It would leave that law still in force.

Mr. Evans. Do you think so?

The Crairman. Certainly.

Mr. Evans. If we pass this, and it contains all the persons who
are subject to military law

Gen. Crowper. No; I didn’t say all the persons.

Mr. Trrson. You will find that the Articles of War do not centain
anything about the old soldiers. -

The Craigman. They have nothing to do with the Army, therefore
you don’t have to say anything about them. If anyboy desires to
introduce a bill to repeal that particular provision, that can be done.

Mr. Evax. That is, the statutory provision.

Gen. CrowpEer. Article 8 is simply declaratory of the three classes
of courts. .

Mr. Prince. Now, let’s see [reading]:

In time of war all retainers to the camp and all persons accompanying or
gerving with the armies—

are subject to military law. : -

Gen. Crowprr. That provision is from the existing sixty-third
article of war. The words “acompanying or ” are new and are in-
tended to cover attachés who accompany the Army but who do not
necessarily serve with the field Army. The phrase includes also
newspaper correspondents; we have been trying them in every war
we have had for divulging military secrets and nonconformity with
regulations and like offenses.

Mr. Prinvce. Have you ever tried any of them?

Gen. Crowpsr. Yes; you will recall that in the Civil War Gen.

Sherman brought some men to trial.

Mr. Prince. Yes. Then, as a mater of fact, you have been exer-
cising that authority, claiming that you had.the right for the good
of the public? ’ :

Gen. CrRowDER. Yes.

L5 S £/ TR
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Mr. Tmsox. You construed the law to cover them?

(Gen. CrROWDER. Yes.

Mr. Hocmes. There might not be any question about it.

Mr. Tmsox. However, that covers the ground. He might give
away the secrets of the general and spoil the whole campaign.

Gen. Crowper. The country at large will not recognize this as con-
ferring any new jurisdiction. We are now dealing with what we
have hitherto read into the articles by construction.

Mr. Prince. I think you have it right here: “In time of war.”

Mr. Tmson. That is right.

Gen. Crowper. Now, article 4 will claim your special attention,.
because it involves a radical change in the existing law. Under
article 77 officers of the Regular Army are declared incompetent to
sit on a court-martial to try the officers or soldiers of other forces.
That was construed during the Civil War as rendering these officers
absolutely incompetent to sit on courts for trial of Volunteers or
militia and mixed courts of Regular and Volunteer or militia officers
were held to be unauthorized and illegal. Consent by an accused
would not under the ruling make the court legal. '

In the Spanish-American War the number of Volunteers called:
out was about equal to the number of Regulars employed, and the
two classes of troops were brigaded together or otherwise associated

~in small commands. It became next to impossible to convene courts

for the trial of Volunteers composed exclusively of volunteer officers,
and in this situation the Judge Advocate General was called upen for
an opinion as to whether mixed courts would be legal. He rendered
a decision to the effect that the manner of bringing Volunteers inte
the service of the United States during the Spanish-American War
period differed in a substantial way from the manner employed in
previous wars and held that the volunteer forces of that period need
not be considered “ other forces ” within the meaning of the seventy-
seventh article of war. He sustained the legality of mixed courts.
During the Spanish-American War one Deming, a volunteer captain
of the Subsistence Department, was tried for the embezzlement of
funds in his official custody by a court of regular officers; he was
found guilty- and sentenced to dismissal and imprisonment. The
Leavenworth Prison was designated as the place for the execution of
the sentence, and Deming was confined there. He sued out a writ of
habeas corpus alleging that the sentence of the court was illegal in
that the court was illegally constituted of regular officers. The case
was heard by the United States circuit court, which denied the writ.
An appeal was taken to the United States Court of Appeals at St.
Louis and that court, by unanimous decision, discharged Deming
from custody. A writ of error was sued out to the Supreme Court
of the United States and the case came on to be heard by that court,
which confirmed the decision of the court of appeals, with two dis-
senting votes, holding that officers of the Regular Army were incom-
petent to sit on courts-martial for the trial of Volunteers, and that
the fact that the accused failed to challenge the regular officers was
immaterial ; that the law itself rendered them incompetent and their
detail upon such a court illegal. In a subsequent case the court ex-
tended this doctrine, holding that a regular officer was disqualified
to sit on a court-martial for the trial of a volunteer, even though he

28870—S. Rept. 229, 63-2——4
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was holding a temporary commission in the Volunteers and on an
indefinite leave of absence from his regiment. A very large per-
centage of the trials by the court-martial during the War with Spain
was invalidated as the result of this decision.

"In 1908 the Dick bill was passed bringing the National Guard and
the Regular Army into closer relations, the attempt being made to
unify the force and to make the National Guard and the Regular
Army a part of our first line. It was therein provided that a major-
ity membership of courts-martial for the trial of officers and men of
the militia when in the service of the United States should be com-
posed of militia officers (sec. 9, act of Jan. 21, 1903). This is an
awkward provision, for the reason that in the course of a trial the
majority may be disturbed by challenge, sickness, or other cause. In
the new article I have inserted a provision giving to accused officers
and soldiers the right of peremptory challenge against officers of the
Regular Army detailed to sit on courts for their trial. Personally I
am of the view that there should be no restriction at all upon the de-
tail of Regular officers on court-martial duty, particularly for the
~reason that not only does existing legislation, but certain legislation
which is proposed, contemplate making the militia the exclusive reli-
ance for the increments of citizen soldiers which we need to raise a
war army, and contemplates still closer relations between the Reg-

ular ‘Army and these increments of citizen soldiery. But if any re-

striction is to be maintained, I think it should be limited to giving
the right of peremptory challenge. It is interesting to note in this
connection that my predecessor in the Judge Advocate General’s
office made an investigation which disclosed the fact that the sen-
tences imposed by courts composed exclusively of Volunteer officers
were generally more severe than those imposed by courts composed of
Regular officers. »

"Mr. Tison. Has not the reason for this law largely passed away?

Gen. Crowper. I think so.

Mr. Evaxs. Why should we, then, preserve the right of peremp-
tory challenge? I can’t see any reason for it. If the two are serv-
ing together, the Regular Army and the Volunteers in the same war,
for the same purposes, the idea that there should be a distinction
would create the 1mpression that there is a party within a party. I
don’t believe it is wise to preserve such a restriction.

Gen. CrowpER.: It impairs the unity of the force. But I want to be
entirely frank. [ think that there 1s.a respectable minority of the
National Guard that favor restricting the eligibility of Regular
officers for court-martial duty.

“Mr. Tmson. I really think that you are taking a backward step
so far as the rights are concerned, because the Dick bill prescribed
that half of them might be Regulars. »

Gen. Crowper. No; a minority. v .

Mr. Trson. There might be one less than half of them Regulars
under the Dick bill, and under this none but a majority could be
selected. o ‘ o

Gen. Crowper. The Dick bill involved the difficulty of maintaining
a majority, and I want to get some substitute.for that,

Mr. Evans. Then they might all be challenged. i,

"Mr. Huemes. I think you have brought it clearly to our attention.

\
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Gen. Crowper. In article 5 there has been an omission of the re-
quirement of the law that we must have courts of 13 members when
they can be had without injury to the service. I earnestly believe
we ‘ought now to be relieved of that requirement. I think if the con-
vening authority can convene 13 officers he ought to do so in an 1m-
portant case, but I think it involves unnecessary expense to require
him to do so in all cases. The old requirement is -based upon the
analogy of a judge and a jury of 12. .

Mr. Trrson. It would be more like a jury of judges?

Gen. CrowpER. Yes, sir. In article 7 the summary court is left as
it was in the old law.

The Cmairman. Shouldn’t there be a statement there that when
the parties shall desire it they should have 13%

‘Gen. Crowprr. 1 think you can trust to the discretion of any officer
authorized to assemble a court-martial to convene 13 when it is
proper to do so.

Mr. Hucaes. The very fact that 18 were provided for would seem
to indicate that they should be assembled in grave cases?

Gen. CROWDER. Yes, sir. _ _

T might interject here the remark that the administration of mili-
tary justice differs from that of civil justice in that every case is
appealed. There is always somebody above the trial court authorized

. to act by way of disapproval.

Mr. HuenEes. As a matter of fact, every case is appealed?

Gen. Crowper. Yes, sir. Article 8 was discussed awhile ago.

Mr. Hucnzs. I think we agree as to that.

Gen. CrowpEr. Now, article 9 refers to the new special court.

‘While there is a good deal of underscoring in that line, it is simply

a restatement of the old law. It contains one provision which is
new to the law [reading]: ’

But such special courts-martial may in any case be appointed by superior
authority when by the latter deemed desirable.

That is the concluding provision. We are making a provision for
a new court and placing it in new hands. I thought it would be
wise to provide that if the superior officer found a misuse of this
power by a subordinate he could at once assume it for himself.

Mr. Prince. Could there be any conflict of power there?

Gen. CrowpER. No, sir; I think not. :

Mr. Prince. Are you governed a great deal in your findings in
courts-martial generally by precedents of other courts-martial, or is
cach case a law and rule unto itself? .

Gen. Crowper. Well, a few years ago the courts-martial were a

" great deal better acquainted with the service precedents than now,

but I think to a reasonable degree they are governed to-day by
precedent. C :
Mr. Hueaes. And the cases will be argued just as civil cases?
Gen. CrowpDer. As a rule the important cases are, and the pro-
cedure is so similar to that of the civil courts that civil lawyers are
not embarrassed in trying military cases. .
Mr. Hucars. Yes; but do the military lawyers assemble the au-
thorities and present them ‘on @ side? -~ = FRATEAN.
Gen. CrowpEr. Oh, yes; that is‘pretty general.

LT
N
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Mr. Prince. Do you have some pretty clever fellows to defend
these men ?

Gen. Crowprr. We have about 75 who came into the Army in
1901 who were practicing lawyers when they came in, and they give
us a very respectable nucleus of officers competent to assume the
duties of counsel.

Mr. Prince. And they are scattered around ?

Gen. CrowpEr. Yes, sir; and they are called into requisition as
they are demanded.

_ Mr. Prixce. Now, do some of these men finally work their way up
Into your department? |

Gen. CrowpEr. I have four of them now in my department, and
when a vacancy occurs I recommend to the Secretary of War one of
that class of officers.

The Cmamrmax. Article 11 carries one change, and that is for the
appointment of an assistant judge advocate for general courts-
martial. , '

Gen. CrowpEr. My primary purpose in that was to get a chance
to educate young officers in the practice of trying cases. Sometimes
the sérvices of an assistant will be needed in the trial of an impor-
tant case. That is all there is new in that article.

Article 12 is a new article. It simply declares the jurisdiction of
the general courts-martial. I take it there is no impropriety in mak-
ing that a matter of express provision. ’

. Article 13 deals with the jurisdiction of the new special court, and
it is substantially identical with the old articles 81 and 82, except
the proviso. I have inserted there the language [reading]:

That the President may, by regulations which he may modify from time to
time, excent from the jurisdiction of special courts-martial any class or classes
of persons subject to military law. '

You will observe that they have jurisdiction to try any person
subject to military law, except an officer, for any crime or offense
not capital made punishable by these articles. Now, there will be
a large number of civilians accompanying the Army in war, some
of them in pretty high stations of life. The President should have
the right to say that these persons should be tried as officers. We
ordinarily do have very distinguished men accompanying the Army
in the field, who should be brought to trial, if necessary, with the
same formality as commissioned officers. It may be also that future
legislation of Congress may create some ‘special grade of noncom-
missioned officers, whom the President would wish tried as officers.
You will notice that the maximum punishment that can be imposed

by the new court is six months’ forfeiture of pay and six months’

confinement.

Article 14 fixes the jurisdiction of the summary court-martial, both
as to persons and offenses, and follows the language of the old law,
except in one regard. In the old article the limit of punishing power
of the summary court is three months with the consent of the ac-

cused to trial thereby, and one month without such consent. Under '

the new article it.is three months in all cases, but it is provided that
when the summary court: officer -is the only. officer present with the
command a sentence in excess of one month must be approved by
higher authority. It is believed that this is a sufficient safeguard.
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Mr. Hucues. That would guard against any prejudice?

Gen. CrowpEr. Any prejudice against the man.’

The next article, No. 15, is entirely new, and the reasons for its
insertion in the code are these: In our War with Mexico two war
courts were brought into existence by orders of Gen. Scott, viz, the
military commission and the council of war. By the military com-
mission Gen. Scott tried cases cognizable in time of peace by civil
courts, and by the council of war he tried offenses against the laws of
war. The council of war did not survive the Mexican War period,
and in our subsequent wars its jurisdiction has been taken over by
the military commission, which during the Civil War period tried
more than 2,000 cases. While the military commission has not been
formally authorized by statute, its jurisdiction as a war court has
been upheld by the Supreme Court of the United States. It is an
institution of the greatest importance in a period of war and should
be preserved. In the new code the jurisdiction of courts-martial has
been somewhat amplified by the introduction of the phrase * Persons
subject to military law.” There will be more instances in the future

than in the past when the jurisdiction of courts-martial will overlap

that of the war courts, and the question would arise whether Con-
gress having vested jurisdiction by statute the common law of war
jurisdiction was not ousted. I wish to make it perfectly plain by
the new article that in such cases the jurisdiction of the war court
is concurrent.

Article 16 repeats, with only slight verbal change, the provisions
of article 79, and we come to the subhead “Procedure” and article
17, which deals with the duties of the judge advocate. The under-
scored language in this article introduces a modification respecting
the representation of the accused by counsel.

Mr. Hucuzs. It seems to me there ought to be some more definite
provision made in article 17 for the right of the defendant to employ
civilian counsel at his own expense, provided it does not interfere
with the trial. This provision is for where he has no counsel at all?

Gen. Crowper. Yes, sir; that is it. The authority we have for the
employment of counsel is given by an Army regulation which works
satisfactorily, and in the experimental stage I would be glad to have
it left there. There is no complaint from the service in that regard.

Mr. Tmsox. Don’t you think it would be interpreted as relieving
the judge advocate, to some extent, of advising the accused? “He
shall from time to time advise the accused of his legal rights.” In
the old article 90 it says:

He shall so far consider himself counsel for the prisoner as to object to any
Jeading question to any of the witnesses and to any question to the prisoner the
answer to which might tend to eriminate.himself.

In other words, it is specifically to protect the prisoner.

Now, in article 17 it leaves it very much to the discretion of the
judge advocate as to what legal rights he shall advise him of.

Mr. Hueazs. He is naturally the attorney for the Government, and
he would be inclined to look out for the rights of the Government.

Mr. Tison. Yes; but it provides that the accused shall be ad-
vised by the judge advocate. Now, the particular things are omitted .
from this article, and we have.only ‘the general statement that he
shall be advised of his legal rights. . : o
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_ Gen. Crowpzr. I would be willing to have the article amended by
inserting, after the words “judge advocate,” in line 9, the words ot
the old article:

Will so far consider himself the counsel for the prisoner as to object to any
leading question to the witnesses.

The Crarmax. Would you be in favor of that part:

And to any question to the prisoner the answer to whiclh might tend to crimi-
nate himself. .

Gen. Crowper. That is one of the archaic provisions of the code.
It seems to relate to the time when it was possible to put the prisoner
on the stand and make him testify against himself.

The Cramraan. Suppose a question was asked, the answer to which
would tend to criminate himself, wouldn’t it be the duty of the judge
advocate to advise the prisoner ¢

Gen. Crowpzr. Yes, siv; it is done to-day. I don't object, as T
say, to the specific provisions of old article 90 being included in the
new article. :

The Cramrman. I think very frequently in criminal trials a ques-
tion is asked—sometimes with malice aforethought and sometimes
otherwise—the answer to which would tend to criminate the accused.
That is a very general occurrence. '

Gen CrowpEr. I have no objection to the change.

Mr. Prince. Would you object to saying, “ If the accused has no
counsel, civil or military ”?

Gen. CrowpEr. .It would bring into the statute the recognition of
the practice of employing civil counsel.

Mr. Trusox. Shouldn’t that come in somewhere else, affirmatively,
that he shall have that right?

Mr. Prixce. That is all right. ‘

Gen. Crowper. We come now to article 18, which deals with chal-
lenge. The new article is a departure from the old in but one re-
gard—the Government is given the right of challenge, whereas the
old article gave it to the accused only; but the article has been con-
strued from time immemorial as. making the right mutual, and Mr.
Winthrop, our standard authority, says of this construction that
“Resting on long-established usage, it 1s now.too late to dispute its
authority.” Tt is not desirable, however, that this important right
should continue to rest upon construction, especially where the letter
of the law does not support that construction. I have therefore made
it a matter of express provision.

New article 19 states the oath of members and judge advocates
of courts-martial. There is no change from the old law except in
one regard. The old article required the judge advocate to be sworn
not to disclose or discover the vote or opinion of any particular mem-
ber of the court-martial. This has been a requirement since 1806,
but by an act of Congress approved July 27, 1892, judge advocates
were excluded from the closed sessions of the court (new art. 31).
Since the enactment of that law the judge advocate has had no op-
portunity to discover the vote or opinion of a member of the court-
martial which was not shared by the public. There is, therefore, no
reason for continuing this requirement, and.the new. article omits it.

Mr. Prixce.’Going back to article 18, there is no right of peremp-
tory challenge? ' :
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Gen. Crowper. None at all.

Mr. Prince. The man has to state his ground of challenge to the
court ? _

Gen. CROWDER., Yes. )

Mr. Prince. And if the court does not see fit to grant it, that ends
the matter ? o .

Gen. Crowper. That has always been characteristic of our military
aw. ) .

: Mr. Prixce. Wouldn’t it be an innovation to give him a few per-
emtory challenges? _ . ) _

Gen. CrownEr. It would be an innovation, and I think an unwise
one. )

Mr. Huenzs. In other words, your panel of the jury would be too
extended ? : _ )

Gen. Crowper. Our panel is limited only by the available com-
missioned personnel. . ]

Mr. Prince. The only question is whether that very wise safe-
guard, running down from centuries o ) .

Mr. Evans. The very history of centuries is against you. That
is only as to civil cases. o )

Mr. Prince. I am one of the fellows that believe in the jury.

The CmAIRMAN. Isn’t it true that the various criminal codes of
the United States provide for a larger number of challenges in
criminal cases than in civil cases?

Mzr. Prince. Certainly. )

The Cmamrman. Then, there might be a need for peremptory
challenges in these cases because they are criminal.

Mr. Evaxs. .Then, you would have to revise the whole system, be-
cause there are different reasons in civil cases.

The Cramman. Well, but if it is founded on good common sense,
good reason, and good law, wouldn’t that same reason apply to this
kind of cases? nd if it does, are the objections on account of
the summary nature of the proceedings sufficient to overcome the
reasons ? ) ) o

Gen. CrowpEr. I think you have stated the situation very fairly,
and my own comment would be that the conditions of this special
jurisdiction are sufficient to overcome the reasons.

The Cmammax. Isn’t it a fact that in the old trials in the Army
no injustice has been done by reason of the failure to exercise this
peremptory challenge? _ ' _

Gen. Crowprr. I think so. I do not recall any instance in which
that has occurred or complaint has been made. . _

Mr. Hucmrs. How many challenges shall be exercised for cause? .

Gen. Crowper. The right is not limited. _

The Cmarrman. Now, in that connection, wouldn’t there be a hesi-
tancy, just as there is in civil courts, toward challenging a man for
cause if there was a possibility that it would not be sustained?
For instance, if the challenge is overruled it would be likely to
leave a bad taste in the mouth of a juror. Suppose there is something
between the two men that nobody knows about but those two, and
neither one of them wants it to be known, and yet the accused knows
there is a prejudice and if he states it jpublicly he-incurs more of a
feeling, and if'he does not do it his rights are prejudiced?

SEe
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Gen. Crowper. That is as true of courts-martial as of civil courts.
Human nature is likely to be the same in both cases. The right of
peremptory challenge, which is commen to our civil courts, has never
had a place in our military jurisprudence. . This is-a concession to
the summary character of the military jurisdiction and is not the
only instance where the fact is made manifest that a soldier when
he takes on the obligations of an enlistment contract surrenders
rights which he bad as a civilian. Our military jurisprudence is

based upon this fact, which has constitutional recognition, in that the -

Constitution excepts from the requirement that no person shall be
held to answer for a capital or otherwise infamous crime except
upon an indictment by a grand jury cases which arise in the land
and naval forces. It is likewise held that the constitutional right to
be confronted by witnesses and to have a-speedy public trial have
relation to prosecutions hefare civil courts of criminal jurisdiction
of the United States and do not apply to military courts. While
we have extended by legislation many of these constitutional rights
to an accused before a military court, this right to peremptory chal-
lenge has not been recognized, and I am inclined to think that its
introduction would be fraught with grave consequences. I do not
believe that there has ever been any complaint that our military
jurisprudence did not aceord this right. :

The Cmarmaxn. General, I think we will have to postpone our
hearing until next Tuesday.

Gen. Crowper. I thank vou very much.

(Thereupon, at 12 o’clock m., the committee adjourned until Tues-
day, May 21, 1912, at 10 o’clock a. m.)

CoMmMrTTEE ON MILITARY ATFAIRS,
Tuesday, May 21, 1912.
The committee this day met, Hon. James L. Slayden (acting
chairman) presiding.

STATEMENT OF BRIG. GEN. ENOCH H. CROWDER, JUDGE ADVO-
CATE GENERAL UNITED STATES ARMY—Continued.

Mr. Suaypex. General, you may proceed.
Gen. Crowper. At the prior meeting of the committee we had
completed the consideration of the articles relating to the composi-

tion, constitution, and jurisdiction of courts-martial and two of the -

articles relating to procedure, finishing with article 18, relating to
challenges. The articles from 18 to 37 deal with procedure. None
of the changes is fundamental. They are largely changes of ver-
biage, but some of them are quite important. Following the plan
adopted at the last session, I will take them up article by article.

In article 19 the old law is repeated with one omission and one
addition. The omission is in the oath to be administered to the
judge advocate, which carried this provision— ’
will not disclose or.'discover the vote or opinion of any particular member of
the court-martial, ;unless required to give-evidence. thereof as-a. witness of a
court of justice in due course of law. : ; L

REVISION OF THE ARTICLES OF WAR. 57

That is article 85 of the old law. That provision has been omitted,
because under legislation enacted since that article was enacted the
judge advocate is excluded from the closed sessions of the court and
has no opportunity to know the vote or the opinion of any member
of the court-martial which the public does not have.

' M;' SrLaypeN. And there is no occasion for retaining that provi-
sion ¢

Gen. CrowpeRr. No. The other change is at the close of the article
on page 9. The sentence “ In case of aflirmation the closing sentence
of adjuration will be omitted ” has been added. That explains itself.

Mr. Swerr. What provision is there now for a speedy trial?

Gen. Crowper. We shall come to that in articles 68 and 69 of the
revision.

Mr. Kanax. There is also another change, the word ¢ findings.”

Gen. CrowpER. Yes, sir; and I was about to explain that. The
word * findings” does not appear in the existing article prescribing
the oath for the judge advocate. His oath is “not to disclose or dis-
cover the vote or opinion,” and makes no reference to the findings.
It will be at once apparent to the committee that in the case where
the law imposes a mandatory sentence, to disclose the findings is to
disclose the sentence, and in other cases to disclose the findings is to
give very definite suggestion as to the sentence imposed. It is a
defect- of the existing law not to include the word “findings ” along
with the words * vote or opinion” in the prescribed oath.

Article 20 deals with the subject of continuances and repeats the
provision of the existing law (art. 93), but with the words “that if
the prisoner be in close confinement the trial shall not be delayed for
a period longer than 60 days” omitted. The omitted langauge is
transferred to new article 69.

Mr. Kauax~. It is not omitted ?

Gen. CrowpEeR. No, sir; except that that particular language is
omitted and new language inserted. .

In article 21 the word “accused” is substituted for the word

_‘““ prisoner "—a mere verbal change.

Article 22 deals with process to obtain witnesses. It is based upon
section 1202, Revised Statutes, which was enacted in 1863. That sec-
tion was in the nature of an article of war, and is properly trans-
ferred from the general body of the statutes to the new code. It
will be noticed that I have extended the process, which the present
law says may be issued by a judge advocate only, to a summary court;
so that all of our courts will have the power to compel the attendance
of witnesses. The principal defect of said section 1202 is that it does
not provide for compelling a witness to tes¢éfy, although it has pro-
vided for compelling him to atfend. Such has been the ruling of the
Judge Advocate General’s Office, and it has been several times ap-
proved by Secretaries of War. The construction was based upon the
principle that punishment of a witness as for contempt for refusing
to testify is a summary proceeding, not a process, and therefore not
within the provision of the article. T have left the article as it is in
this regard, in view of legislation enacted subsequently to section 1202
(act of Mar. 2, 1901, incorporated in sec. 24-0f the revision), and
which places process to compel-testimony of civilian:witnesses before
courts-martial in the hands of United States district courts. Before
leaving this article I desire to invite attention to the fact that the
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compulsory process it gives to courts-martial is not available against
witnesses who reside beyond the State, Territory, or District where
the military court shall be ordered to sit. This limitation results
from the fact that the reference of the article is to courts of criminal
jurisdiction within the State, Territory, or District whose process
does not run beyond the geographical limits named. It will be noted
that in the new article we have given them the same process as courts
" of the United States may lawfully issue, and.have thus extended the
field in which process to compel the attendance of witnesses will run.

Article 28 sets forth the oath of witnesses. It is the same as the old
law, except in one regard, the words “ in case of affirmation the clos-
ing sentence of adjuration will be omitted,” have been added.

‘We now come to article 24, which is taken from the act of March
2, 1911, already referred to, which act constitutes the response which
Congress made to the request of the War Department for compul-
sory process to compel civilian witnesses to testify before courts-mar-
tial. The legislation is useful in its present form, but it is submitted
that its application should be extended. First, the compulsory proc-
ess to compel testimony should be as available in the hands of an
officer, military or civil, designated to take a deposition to be read
in evidence as it is in the hands of a court-martial before whom the
deposition is to be read. I take it there will be no difference of
opinion as to that. There has been omitted from the old law the
language of the first proviso, as follows:

That this shall not apply to persons residing beyond the State, Territory, or
District in which such general court-martial is held—
in order words, the act did not give compulsory process as against
witnesses residing beyond the State, Territory, or District. It is
submitted that this is a limitation which ought not to exist. The
presence of this limitation in our existing law is probably due to
the fact that where a witness resides beyond the State, Territory,
or District there is authority in article 91 of the existing code to
take depositions. Where the issues to be investigated by a court-
martial are grave it may be very important, from the standpoint of
the accused, that he shall be confronted by the witnesses against
him, and the court-martial should have avallable, either in its own
hands or in the hands of the civil court, the necessary process to
compel personal testimony in such cases.

Mr. Huenzs. It says:

Provided, That this shall not apply to persons residing beyond the State,
Territory, or District in which such general court-martial is held—
in other words, if he lives beyond that you would take his deposi-
tion ?

Gen. Crowprr. Must take his deposition unless he voluntarily ap-

ears.

P Mr. Hucnes. But you could not get him as a witness?

Gen. CrowpEr. That is it.

Mr. Evans. It simply maKes it effective, so that the man who does
not obey the subpcena can not get out of it. Otherwise without
that, where a man does not obey the subpcena, you would have to go
back for additional autherity?: .. & 4 i T

- Gen. CrRoOwDER. Yes, Sir. , ot

i e
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You will notice that the existing article gives the right of com-
pulsory process only against witnesses before a general court-martial,
and that I have substituted for the words “ general court-martial ”
the word “ court-martial,” so as to include all three classes of these
courts. Perhaps a better designation would have been a “military
court,” which would make the article applicable to all courts of
whatever description, including military commissions and provost
courts. If that change is made, which I recommend, then the word
“ court-martial ” appearing in line 24 (p. 10) should be substituted
by the words “such court,” and further, in line 7 (p. 11), there
should be substituted for the word “ court-martial” the words * mili-
tary court.” ' -

We come now to article 25, which relates to the admissibility of
depositions. The existing article (art. 91), which article 25 sub-
stitutes, provides that the depositions of witnesses residing beyond
the limits of the State, Territory, or District in which any military
court may be ordered to sit, may be taken upon reasonable notice.
I have preserved this provision, but have given the authority also
to take depositions of witnesses residing beyond the 100-mile limit,
following in this regard the Federal statute respecting the taking
of depositions—that is, 100 miles from the place of hearing. It
will be noted also that the authority to take depositions is granted
where the witness is about to go beyond the State, Territory, or Dis-
trict, or beyond said 100-mile limit, or when by reason of age, sick-
ness, bodily infirmity, imprisonment, or other reasonable cause he
is unable to appear and testify in person at the place of trial or hear-
ing. Tt will be noted further that the application of the old article
has been broadened to include military commissions, courts of in-

‘quiry, and military boards.

Mr. Swerr. Please explain what you mean by military commis-
sion.

Gen. Crowbnrr. That is our common law of war court, and was re-
ferred to by me in a prior hearing. This war court came into ex-.
istence during the Mexican War, and was created by orders of Gen.
Scott. It had jurisdiction to try all cases usually cognizable in time
of peace by civil courts. Gen. Scott created another war court, called
the “council of war,” with jurisdiction to try offenses against the
laws of war. The constitution, composition, and jurisdiction of
these courts have never been regulated by statute. The ccuncil of
war did not survive the Mexican War period, since which its jurisdic-
tion has been taken over by the military commission. The military
commission received express recognition in the reconstruction acts,
and its jurisdiction has been afirmed and supported by all our courts.
It was extensively employed during the Civil War period and also
during the Spanish-American War. Tt is highly desirable that this
important war court should be continued to be governed as heretofore,
by the laws of war rather than by statute.

Mr. Swerr. There is more elasticity, I suppose?

Gen. CrowpEr. Yes, sir; and the lack of statutory recognition has
not prevented the Supreme Court from supporting the jurisdiction
of the military commission in the trial of the gravest cases, and
supporting it in the most explicit language. Tt is a.miost important
institution in time of war. . R R
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Article 26 specifies the persons before whom depositions may be
taken. The existing law contains no provision of this character, and
we have followed, by analogy, the provisions of the civil law.

Mr. Scaypex. You provide “ any officer, military or civil ”?

Gen. Crowprr. Yes, sir; any such officer authorized by the laws
of the United States or by the laws of the place where the deposition
is taken to administer oaths.

Article 27 deals with courts of inquiry. There is no substantial
change from the old law (art. 121). The word “ proceedings” has
heen substituted by the word “record,” for of course it is the record
of the proceedings which would be offered in evidence.

Mr. Staypex. What is a court of inquiry?

Gen. Crowprr. It is a court of inquest to examine into the nature
of allegations made against any officer or soldier, and to report find-
ings of fact, and express an opinion when expressly invited to do so.

Mr. Suaypen. Before a court-martial is convened?

Gen. Crowprr. Before the court is convened, and generally to de-
termine the necessity for a court.

Mr. Suaypen. A grand-jury proceeding?

Gen Crowprr. Yes, sir; of that general nature.

Mr. Hucurs. That is the present law?

Gen. Crowper. Yes, sir; there is no change.

Mr. Scaypex. Do they frame an indictment?

Gen. Crowper. They do not frame an indictment; they submit the
facts to the reviewing authority.

Mr. HueuEs. They occupy the position of a grand jury in a civil
court?

Gen. CrowpEr. Yes, sir. B

Article 28 simply repeats a provision of the old law, article 49,
except that I have omitted the penal part of the old article, because
desertion is punished elsewhere. This is simply a rule of evidence.

Mr. Sravpex. There is a law which prescribes the penalty for

- desertion?

Gen. Crowper. Yes, sir.

Article 29, like article 28, is gubstantially a rule of evidence and
substitutes that part of existing article 50 which is in its character
administrative. The punitive part of said article 50 is transferred

_to the penal provisions of this revision, viz, to article 59 of the
revision. The underscored language of new article 29 shows that
the existing law has been considerably broadened. The existing
law took cognizance of abandonments of one organization of the
Army and enlistment in another, while the new article covers not
only the abandonment of an organization of the Army, but en-
gaging for service in any other branch of the Army, or militia
when 1n the service of the United States, or the Navy or Marine
Corps of the United States, and lays down the rule that the offender
shall be deemed to have fraudulently enlisted in the new organiza-
tion in which he fraudulently enlists. There can be no difference of
opinicn, I think, about the necessity of expanding the article in
this regard. :

My. Sweer. Is there any mears provided for the private soldier

to know these provisions of law? _ B S
Gen. CrowpEr. You will find that provision is made in this regard
in the existing articles and also in the new code, the existing re-

-_
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quirement being that officers are required to read over the articles
to enlisted men upon enlistment or within a reasonable period
thereafter, and at periods of six months during their service.
Under the terms of the new article (art. 110) this requirement has
been somewhat abridged. There is obviously little necessity for
the reading over to soldiers of technical articles relating to the
composition, constitution, and jurisdiction of courts, while there
is an urgent necessity for not only reading over, but explaining, the
punitive articles, and the requirement has been stated in that form.

Mr. Hucaes. They are very forcibly set forth by the officers?

Gen. CrRowpER. Yes, sir; and I think the requirement that they
shall be both read over and explained is a very useful provision of
the new law.

Article 80 is a new article and prescribes the form of oath for
reporters and interpreters. There has never been one prescribed
before. I think there is a grammatical error. The word “youn?”

" should be “1,” in the form in which the oath is stated.

Mr. Suaypex. It should read “ 1 swear ¢ -

(en. CrowpER. Yes, sir; that should go in.

We now come to article 31,.which deals with closed sessions of
the court. Until 1892 the prosecuting officer sat with the court in
its closed sessions and it was always recognized as placing the
Government in an unduly favorable relation to the case; that the
man who was prosecuting sat there and deliberated with the court.
In the year 1892 Congress passed legislation excluding the judge
advocate from the closed sessions of the court when the vote was
being taken or the court was deliberating on its findings. I have .
excluded also the assistant judge advocate, who must also retire
along with the judge advocate. That is the only new provision.

Article 82, order of voting, has already been called to your at-
tention. ,

Article 33 deals with contempts. There is no substantial change,
for while it embraces archaic language (its origin was in the code of
James 1), it is effective in its present form. It will be noted that
the power of a court-martial to punish for contempt is limited to
acts of disorder committed in its presence or elsewhere which dis-
turb its proceedings. It does not extend to punishing a witness for
contempt for refusing to testify, alone. ‘

Article 84 relates to the records of general courts-martial. This
is a mew article. Tt is nowhere expressly provided in the existing
code that a general court-martial shall keep a record, but the articles
do refer to approving, forwarding, and preserving records of a
general court-martial, and therefore evidently contemplate that a
record shall be kept. As a general court-martial is a court of gen-
eral jurisdiction and tries crimes of the gravest character, it would
seem to be important that there shou1§ be express provision of
statute on the subject of the record to be kept. This matter has
heretofore been governed by Army Regulations.

Article 35 makes a similar provision respecting special and sum-
mary courts-martial, preserving the language of the old law relating
to summary courts, which you will find opposite article 35.

Mr. Staypex. This is a provision that there shall be a recerd kept
of the proceedings of every court-martial, big and little? '

Gen. Crowper. Yes, sir.
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Mr. Hueiies. How has it been done in the past?

Gen. Crowper. It has been done by regulation. It seemed to me
a. matter of sufficient importance to make a statutory provision
for it.

Article..86 simply provides for the disposition of the records.
You will notice in the old article 113 that the judge advocate was
required to forward, with such expedition as the opportunity of
time and distance of place may admit, the original proceedings and
sentence of the court to the Judge Advocate General of the Army.
That regulation has never been complied with because the judge
advocate of the court has to send the record to the reviewing au-
thority for his action. )

Mr. Sraypen. He is commanded by statute to do something that
he can not do?

Gen. Crowper. Yes, sir; the new article requires him to forward
the record to the appointing authority, and “all records of such pro-
ceedings shall, after having been finally acted upon, be transmitted
to the Judge Advocate General of the Army.” :

As to the disposition of records of special and summary courts-
martial, under the existing law, which you will find in the column
opposite, such records are required to be retained for two years. I
changed that to three years, which is the length of the enlistment
period. If the enlistment period is to be changed this article should
be changed again.

Mr. StaypeN. Two or three or four years?

-Gen. CrowDER. Yes, sir. :

Mr. Evans. It seems to me much wiser to have a rule for keeping
vour records than to let it depend upon the circumstances.

Gen. Crowper. Most of the questions which can arise respecting a
trial cccur within the enlistment period.

Mr. Staypex. Would there be any embarrassment if it were ex-
tended to five years? :

Gen. Crowper. No, sir; no serious embarrassment. What I am
concerned about is to have it survive the enlistment period, because
questions may arise which would make it necessary to refer to the
record.

Mr. Sweer. Could you not obviate the necessity for a change by
putting it just exactly as you state it now, but instead of fixing the
number of years, say “ for the enlistment period of the person tried »?
Then it would apply to any case and would not be subject to change.

Gen. Crowper. I am perfectly willing to have that change made.

Mr. Suaypexn. There is pending before this committee a bill intro-
duced by Mr. Tilson, providing for a six-year enlistment period—-
three years in active service and three years in the reserve. Kven five
years would not cover that. »

Gen. Crowbper. No, sir. You will notice that this article relates
only to the records of special and suminary courts-martial. The rec-
ords of the general courts are never destroyed. The records of
inferior courts are of minor importance; they concern only offenses
against the discipline of the Army, and, really, the necessity is not
urgent to retainthem afterithe enlistment period. ; :

Mr. Spaypen.wWhat courts'try desertiong%-7: o 70"

Gen./Crowper. The'general courts. fooom oo 18

Mr. Staypen. Exclusively

i
i
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Gen. Crowper. Yes, sir.

Mr. Stavpen. All serious military offenses are tried by the gen-
eral courts?

Gen. Crowbgr. Yes, sir. ‘

I come now to two articles which I think will claim the special
attention of the committee. They are new. Article 38 deals with
rules to be prescribed by the President regulating the mede of proof
and procedure of courts-martial. I have followed section 862 of the
Revised Statutes in drafting that article, which provides that “the
mode of proof in causes of equity and of admiralty and maritime
jurisdiction shall be according to rules now or hereafter prescribed
by the Supreme Court, except as herein specially provided.” The
President is our supreme court in {rials by courts-martial, and I
have undertaken to paraphrase that and give him the corresponding
power in respect of courts-martial.

Mr. Evaxs. With regard to that section I have come to the con-
clusion that there is an opportunity for construction which ought
not be left in a law if we can avoid it. “ Mode of proof,” what is
that? It is the introduction of proof. It is the mode of offering the
proof. That comes under “procedure.” I believe it would be
simpler, clearer, and more direct to *“ prescribe the procedure in cases
before courts-martial,” ete., and quit there. “ Mode of proof ” seems
to me to be covered by the word “ procedure.”

Gen. Crowpgr. 1 think in that event we should get rid of one con- -
struction only to be faced by the necessity of another, viz, whether
or not “ procedure ” would include mode of proof. The use that I
intended to make of this article was to prescribe how documents
should be proved and of what a court-martial should take judicial
cognizance. Officers rarely have with them books which they can
consult, and I do not want them left in the dark with respect to
matters of that kind. " Most of us have to look up the books on evi-
dence to determine how to prove a document or of what a court may
take judicial cognizance.

Mr. Sraypex. Would you not have a small book or publication of
some kind for the guidance of the courts? -

“Gen. Crowprr. We have what we call the manual. We are going

just as far as we can in this regard without trespassing upen the func-
tions of Congress. In establishing these rules I have always been
afraid that we might go too far. I thought we could go as far in
that direction as Congress had already gone in developing similar
authority upon the Supreme Court in equity cases and in admiralty
and maritime jurisdiction.
_ Mr. Evans. The rules for the procedure do not go to the merits;
it is more the matter of practice. The words, “ mode of proof,” do
not appear to have been used before. It is not a common expression
in the law of evidence? ,

Gen. Crowper. No, sir.

Mr. Evaxs. It is not one of the definite, technical, and adjudicated
meanings. Has it any military law meaning? -

Gen. Crowper. No, sir. I am introducing it in the code for the
first tine, and have taken. it from.the statutes, as Frhave said. It
never has had any expression-in the Articles of War before: Green-
leaf says that courts-martial are bound in general by the rulesi6f evi-
dence administered in criminal cases in the courts ¢f common law,
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and that this rule is subject to such exceptions as are of necessity
created by the nature of the service. It thus appears that this most
distinguished authority on evidence recognizes that there are ex-
ceptions to these rules of evidence in the military jurisdiction be-
cause of the nature of the service. If the President could have the
sanction of this statute in promulgating rules which would indicate
to the court what departure from the technical rules which govern
in civil courts it would, I think, serve a very useful purpose.
~ Mr. Evans. We are following in the military courts the law as laid
down in the civil jurisdiction touching similar matters. That is,
the weight of the evidence?

Gen. Crowper. That is, the quantum of the evidence.

Mr. Evans. Yes, sir. Have wé power in Congress to delegate that
to the President ?

Gen. Crowper. No; I think not. I propose only that the manner
of proof shall be regulated.

Mr. Evans. Off hand, I think not; but we have ample authority
as adjudicated by the Supreme Court of the United States to dele-

gate to anybody the right to make rules of practice to arrive at -

justice. .
(Thereupon the committee adjourned to meet to-morrow, Wednes-
day, May 22, 1912, at 10 o’clock a. m.)

CoMMITTEE ON MILITARY AFFAIRS,
Wednesday, May 22, 1912.

The . committee this day met, Hon. James 1. Slayden (acting
chairman) presiding.

STATEMENT OF BRIG. GEN. ENOCH H. CROWDER, JUDGE ADVO- |

CATE GENERAL UNITED STATES ARMY—Continued.

- Mr. Svaypen. General, you may proceed.

Gen. Crowber. I would like to call attention to the comments
made by the former Secretary of War, Mr. Dickinson, who has exam-
ined this project of revision. In article 24, page 11, in regard to the
compulsory process against civilian witnesses before courts-martial,
in line 5, after the words “ United States,” he suggests an amend-
.ment. He calls attention to a very pertinent fact, that there are
some places where the Army is stationed where there are no United
States district courts and the article fails to provide a remedy. For
instance, in the Philippines. We have a United States district court
- in Porto Rico. I have sought to convert his idea into language, and
I suggest that after the words “ United States,” in the fifth line,
that there be inserted the language, “or in the court of competent
criminal jurisdiction in any of the Territorial possessions of the
United States.” :

Mzr. SraypeN. Would it not be better to say “a ”? :

Gen. Crowper. There will always be a court that will be referred
to. I think “the court” indicates what was in the minds

Mr. Staypen (interposing). It will then read:

Every person not belonging to the Army of the Unitéd States who, being
duly subpmnaed to appear as a witness before a court-martial, or before an

officer military or civil. designated to take a deposition to be read in evidence -
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pefore a court-martial, willfully neglects or refuses to appear or refuses to
qualify as a witness or to testify or produce documentary evidence which such
person may have been legally subpeenaed to produce shall be deemed guilty of
a misdemeanor, for which such person shall be punished on information in the
district court of the United States or in the court of competent criminal juris-
dietion in any of the Territorial possessions of the United States.

Gen. Crowper. That would necessitate a further change in line 7—
And it shall be the duty of the United States district attorney, or the officer

. prosecuting for the Government in any court of competent criminal jurisdic-

tion in any of the Territorial possessions of the United States, on the certifi-
cation of the facts to/him by the court-martial; etc.

He also suggests that in line 3, at the top of the page, the word
“ misdemeanor ” should be changed to “contempt.” I am inclined
to think that is a very good suggestion. What we are punishing
for is contempt, and why the Congress originally made it a misde-
meanor rather than a contempt I do not know. The history of the
legislation is a little bit obscure.

Mr. Staypex. The courts have such exclusive, unrestrained juris-
diction that there must be some reason to change it from “misde-
meanor ” to “ contempt.” Is it effective?

Gen. Crowpgr. It 1s effective in its present form. It is simply a
criticism of the verbiage rather than the idea. What you want is
compulsory process, and yvou are getting that from a civil court
as the law now stands. .

Mr. Dickinson seems to have given this article a great deal of at-
tention. After the word “Provided,”’ in line 11, he wants language
introduced like this: “ That imprisonment may be continued until
the witness shall answer such questions as he is bound to answer or
shall produce the documentary evidence which the court shall de-
termine he should produce.” In other words, he wants not only the
six months’ limit, but he wants it to continue as long thereafter as
the witness is in this noncompliant attitude toward the court. I
have hesitated to recommend to the committee that they strengthen
this statute in this way because of the history of this legislation.
Congress refused for a great many years to give the court-martial
authority to punish a civilian witness for contempt. Finally and
by the legislation here in reference it gave this power to the United
States district court. I suppose Congress went as far as they
thought they should go in the old statute, and I thought that I
would not draw criticism upon the articles by trying to strengthen
this provision, although I realize that this power that Mr. Dickinson
would put in the statute might in rare instances be a useful power.

Mr. SraypeN. Practically, would you need it?

Gen. Crowper. No, sir. :

Mr. Staypen. Is not the six months’ punishment sufficient?

Gen. Crowper. I think so. If the witness refuses to testify, he
may be brought again before the court-martial, and if he again
refuses may be again committed; and we may continue in this
policy until the civil court says stop. .

In article 26, the next page, in line 7, page 12—this authorizes,
you remember, depositions to be considered in noncapital cases—
Mr. Dickinson says add after the word “hearing” the words:

Provided, That such testimony may be addﬁced for the defense in capitad
cases;

28870—S. Rept. 229, 63-2—5 J
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and he adds—

it is in some States permitted to the defense to take depositions in criminal
cases, although the accused must be confronted by witnesses for the prosecution,

Mr. Svaypex.- If he demands it?

Gen. Crowper. If he demands it. It would extend this authority -

to the defense, when he is on trial for his life, to take evidence by
deposition. There is no doubt about your authority to do so, but
we rarely try capital cases, except in time of war. '

Mr. Stavypew. I think it would appeal to some people.

Gen. Crowper. I think so. Of course, the prosecution is denied
the right."

Mr. Huenes. Why is not that a wise provision ?

Gen. Crowper. I think it secures additional guranties for an ac-
cused person, and on that line it would be popular legislation. Tt is
desirable legislation. It can not result in any detriment to the
Government. ‘ '

Mr. Peeper. Would there be any danger from the Government
having to combat the depositions; that they would have no chance to
dispute them ? ' :

Gen. Crowper. No. I think the burden is not an unreasonable one
to impose upon the Government to meet.

Mr. Pepper. The Government would have notice?

Gen. Crowprr. Yes, sirv.  “ Provided, That such testimony may be
adduced for the defense in capital cases.” * Such testimony ” means
testimony by deposition taken on reasonable notice. Mr. Dickinson
went over the articles very carefully, and he has commended the
revision, with a few amendments which occurred to him,

That is all I have to call attention to until we get to article 38, on
page 15, “ President may prescribe rules”; where, on yesterday, in
our hearing the discussion turned upon the use of the language
“mode of proof,” and I think it was Mr. Evans who suggested that
we might be going too far in such a grant of power to the Presi-
dent and spoke particularly of what the language conveyed to his
mind. “Mode of proof,” he said, if it referred to the quantuin
of evidence, he would object to it, but if it referred simply to the
mode of presenting proof, then he had no objection to make.

Mr. Sweer. T think you rather erroneously referred to quantum.

Gen. Crowper. I meant to say that the new article did not. T
have some alternative language to suggest this morning. ' Let the
article read “The President may, by regulations which he may
modify from time to time. prescribe the procedure, including mode
of proof.” This to show that it is something within procedure, and
then we ought not to have any question that we are dealing with the
form of proof and not with weight of evidence. Then strike out
“.and their procedure” in the twenty-fifth line.

Mr. Swrer. That applies more particularly to documentary evi-
dence?

Gen. Crowper. Yes, sir; in the matter of introducing docu-
mentary evidence officers of the Army are rarely sufficiently familiar
with the rules, and we want an opportimity to promulgate definite
rules so that the judge advocate trying a case or the counsel for the
defense will know just what formalities to ‘comply with in order
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~to get a document before the court. The rules to be promulgated

will cover mainly military record eV1denpe. o

Mzr. Spaypex. I suppose if you get this revision that you or some
one will immediately reduce to a manual of some sort t@he procedure,
etc., under these articles for the guidance of the officers? |

Gen. Crowper. That will be accomplished by a revision of the
present manual of procedure. It will not require very much revision
to adapt it to the requirements of these statutes; it will require some
amplification. o ‘ .

Mr. Suaypex. The less revision you have the better. _ ‘

Gen. Crowper. If Congress enacts this revision the service W}]l
not be cognizant of any material changes in the procedure, and courts
will function much the same as heretofore.

" Mr. Sweer. It will be legalized ? ‘

Gen. CrowpEer. The revision will make certain a great deal that
has been read into the existing code by construction. The utility
of the present code depends to a very material degree upon what
has been read into it by construction in the last 106 years.

Mr. Peeper. There has not been recent revision? o

Gen. Crowper. No, sir. There has been some piecemeal revision,
but no comprehensive revision since 1806. )

The next article is 39, on page 16. Since that article was prepared
my attention has been called to pending legislation in the Senate of
the United States on the same subject which is so much better than
what I have attempted to give the military courts that I am inclined
to ask the committee’s attention to it as a substitute for article 39;
It will be noticed that article 39 is based upon existing section 1025
of the Revised Statutes, and goes no further in granting immunity
from error to courts-martial than the Congress of the United States
has extended to United States courts trying criminal cases; but that
statute (sec. 1025, Rev. Stat.) is now about to be amended, and ap-
parently the consideration given the new legislation shows substan-
tial unanimity of opinion in its favor. The phraseology of the new
law reads like this: ,

¢ judg B aside or reversed or new trial granted by any
cogrhtdgfnghgug;liléggtSstliltégs l;(131 Saerfchasé, civil or eriminal, on the ground of mis-
direction of the jury or the improper admission or 1'eJect101§ of ex'lcl_enpe, or
for error as to any matter of pleading or procedure_, un}ess in the 0.[)‘111]011 of
the court to which application is made, after an exa_m}na_tlon of tl}e entire cause,
it shall appear that the error complained of has injuriously affected the sub-
stantial rights of the party. '

Mr. SLaypex. That would remove one of the most serious charges

rainst the legal procedure in this country. '
agg}len. CROWEER.II ask that it be substituted for section 39. Th;
next, article 40, is our statute of limitations, and it takes the placeYo
article 103 of the existing code, the first paragraph of which was
article 88 of the code of 1806, which was the only law on the sub]‘ect‘
until 1890, when the second paragraph was added. I am Qalhl}llg
attention here to what is perhaps the most defective article in ihe
existing code, and one which has given us the greatest troublet in ,te
administration of military ]ustlfce.h I 1}1Z}te paz"t;lcgﬂar attention to

ving manifest defects of the existing article:
th%ifl(ﬂ)sl’i.o "‘i‘llllleg word “ mustered ” i$ used in the last litie of the secgnd
paragraph of the article with reference to a peace offense. Soldiers
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are not mustered into the service in time of peace, but are enlisted ;
but that is simply inappropriate language. :

Second. “ Manifest impediment,” which interrupts the running of
the statute, is included in the first paragraph of the article and not
included in the second, thus establishing a different rule for desertion
in time of peace than for other offenses. There is, of course, no rea-
son for this diflerence.

Third. Article 103 in its first paragraph covers © any offense,”
and therefore includes desertion in time of war and murder. By
rather bold construction we have held that desertion in time of war
was excepted, and that it could be tried, irrespective of the time limi-
tation—a construction which rests upon a very doubtful basis and
is likely to be upset the first time a man convicted under it has the
enterprise to go before a civil court and ask for a writ. Murder
should, of course, be expressly excepted.

Fourth. It is not made certain whether absence referred to in the
first paragraph means absence from the United States; nor is it
certain whether the period of this absence or the period of manifest
impediment is to be excluded in computing the period of limitation.
That absence is to be so excluded in respect to a desertion in time
of peace clearly appears in the second paragraph.

Fifth. Under the first paragraph the period of limitation termi-
nates with the issue of the order for trial as to all offenses except
desertion in time of peace. Under the second paragraph, which
deals with, the latter offense, it terminates with arraignment. Of
course no distinction of this character can be justified.

Sixth. The period of limitation—two years—is too short, espe-
cially for civil crimes. Adequate proof of this is found in a com-
paratively recent trial in the Eastern Division, where an officer was
charged with embezzlement, which under the Government system of
accounting was not disclosed for more than two years.

The new article reads: “ No person shall be liable to be tried by a
court-martial for any crime or offense, except desertion committed in
time of war, or murder.” . .

er. %)EPPER. Except desertion in time of war or murder in time
of war?

Gen. Crowper. No; I have placed murder last so that it should not
be qualified by the phrase “in time of war.”

Mr. Swerr. What does the word “ committed ” add ?

Gen. Crowper. I will have something to say as to that term when
we come to discuss existing article 47. I think I can then make
plain to you why I have used that term. You will notice that I have
changed not only the period of limitation from two to three years
to correspond to the civil statute of the United-States, but have also
provided that the period shall terminate with “the beginning of
the prosecution of the person for such crime or offense,” and have also
provided that— :

the period of any absence of the accused from the jurisdiction of the United
States and also any period during which, by reason of some manifest impedi-
ment, the accused may not have been amenable to military justice,/shall be ex-
cluded in computing the aforesaid period of three years.
Mr. Suaypen; In what sortof circumstances might that be applied ?
Gen. CrowpER. According to our construction % manifest impedi-
ment ”’ exists where an accused person sought to be brought to trial is
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sick, or is detained by the civil authorities, or as a prisoner of
war, ete. . ) .

The concluding provision of the article reads: .

¢ " g i begun when

And provided further, That the prosecution shall be held to have ..
th«;l 4gaefrges shall have been duly received at the headguarters of an authority
competent to appoint a court-martial for the trial of charges alleging the com- _
mission of the crime or offense in question. .

In other words, we have adopted the rule of the civil statute, whicl
malkes the period of limitation terminate with the finding of an 1111~
dictment. When charges are duly preferred and received at the
headquarters of the authority competent to order trial, every admin-

* istrative step has been taken to bring an accused to justice which can

be taken in his absence. The formal convening of the court or the
formal arraignment of the accused can not take place in the absence
of the accused. . -

Mr. Prpper. If he is away and can not be caught, it does not affect
the case? .

Gen. CrowpEer. Not if the charges have been preferred. 1

We come now to consider the second proviso of this article (at the
bottom of p. 16). It reads:

i : i rti i in ti f peace, no

-ovided further, That in case of desertion committed in t}me.o n

pa{?‘z 001? tlele geriod f’or which the soldier was enhs_ted or musteled_ into the serv-
ice shall be counted as a part of the aforesaid period of three years.

That is the present law, and it works this way: A soldier de?e;l‘tls
10 days after he enlists. He is liable to arrest for the period w hich
remains of his enlistment, plus the statutory limitation of two }17_6315 1s
‘An old soldier deserts in the last part of his enlistment and is lia 1e
to arrest and trial for a much shorter period; yet his offense is mljlc‘z;
more heinous than is the offense of the man who deserts in the recrul
stage. ] ) . )

1%[1‘. SraypeN. The other man is less well informed? .

Gen. Crowper. Yes, sir; Col. Winthrop says of this p1h 0V1§E110_n
(Winthrop’s Military Law and Precedents, Vol. I, p. 381), tGat his
provision was engrafted upon our military code from theh erman
military system, and was designed to extend the period. for the pr ose:
cution of deserters; he then points out how unequal it is in 1ts opera
tion, and adds: N

cpedi intr i he American -
ig, in general, of doubtful expediency to introduce into t : .
tagf l]ii;gtﬁze a rule derived from a foreign code, and especially where such

rule is based upon a theory not tenable in ‘(311.1' la'w.. The theorp’r' u_po‘lal \:;11‘(1:3
this rule is founded is that desertion is a “ continuing offense ”’; i. e, a

offense which once committed on a certain day continues to be commitfed anew

i ini " listment of the soldier;

I every successive remaining day of the term of the en 1d]
go t%‘at,ybeing committed on the last day of the.term equally as upgn the I;n tgltl;g;
day, the limitation should not begin to run till after_suc]_] last‘ lay.7 *u [fhis
refinement is not deemed to be applicabl_e to des.ertl_on_m 01.11‘ 1-m-‘:ntent - nd
Put desertion consists in an offense of wl}lch the' gist isa particular i o (the
one which must be entertained at a partlcular time, viz, at the momen
unauthorized departure. . ' .

Winthrop recommends that this proviso be stricken from OEl aw,
and I concur in that recommenda’mon. Tt was inserted lm the léew
articles with the intention of asking the committee to strike 11t out.

Mr. Prpeer.'The effect would be that _both ‘Would_"be-oqt{c 1_et ?same
basis, and the time of service would have nothing to do wi h 1t ?

Gen. Crowper. That is 1t. . .

Mr. Swrer. It extends it one year, anyway ¢
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Gen. Crowprr. Yes, sir. The new article makes the period of limi-
tation three instead-of two years.

Myr. Staypen. In other words, he would not be exempt from prose-
cution until three years after desertion, plus the unexpired portion
of his enlistment ? '

Gen. CrowpER. Three years from the date of desertion. :

Mr. Kanx. They will both be on a parity if you strike this out?

Gen. CrOWDER. Yes, sir. One man commits an offense in the firse
year of his enlistment, another in the last year; the latter has had two
or three years of instruction and discipline and knows what deser-
tion means. It seems to me that he should not be put in a more favor-
able position than the man who commits an offense without having
had that length of period of instruction and discipline. We have a
splendid detection system for deserters, and a majority of our de-
serters are picked up within a short time after deserting—generally
less than a year. This system was elaborated by Gen. Ainsworth.
If a man deserts to-day, approximately 4,000 circulars go to the po-
lice throughout the country and to the deserter’s home. These circu-
lars carry a photograph and a personal description and an offer of a
reward. The circulars are usually posted in the post offices of the

country, and the amount of the reward is $50. We spent last vear _

approximately $52,000 for rewards for apprehension of deserters. -

The purpose of article 41 is to extend to the Military Establishment
by statute the constitutional guaranty against double jeopardy.
There is no change. :

Article 42, which is existing article 98, is retained without substan-
tial change. It forbids punishment by flogging, or by branding,
marking, or tattooing on the body.

Mra Sweer. Should not that be, or other brutal bodily punish-
ment ?

Mr. Kanx. These were the only punishments inflicted prior to the
passage of the law? »

Gen. CrowpEer. They were inflicted to some extent prior to the
passage of the law, and hence the prohibition. .

Mr. Peprer. Does the mentioning of these offenses by implication
make lawful -other offenses, such as would he called barbarous:
would there be any?

Gen. Crowper. I do not think the enumeration is subject to that
objection. We are guided by the doctrine of the Constitution that
cruel and inhuman punishments shall not be inflicted. This is an
enumeration of particular punishments which were to some extent
resorted to and which it is desirable to prohibit in the future.

Article 43 is a substitute for existing article 97, which is defective
in that it fails to make provision for a case where an accused is tried
for military crime and civil crime in the same charge, both punish-
able with confinement, and the civil crime by penitentiary confine-
ment. Let me illustrate.. A man is tried and convicted of the mili-
tary offense of desertion and the civil offense of assault with intent
to kill. The civil offense is punishable by penitentiary confinement
under existing article 97, but the military offense of desertion is not
so punishable. " Upon conviction the reviewing authority properly
designates a penitentiary as the ‘place of ‘confinement? ~When the
prisoner has served out a portion of his confinement he asks to be
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transferred to a military prison or guardhouse for the remainder of
his sentence, in the view that not all the confinement adjudged by
the court was for the civil offense. The War Department has
adopted the construction that the ninety-seventh article of war ag-
thorizes penitentiary confinement, which, being authorized, (lll]aXI‘ he
properly continued. until the entire sentence has been served. e
correctness of this construction has not been before the civil courts.
What is here desired is to have that construction conﬁrmgd by
statute, so that the entire sentence of cogfinement in such cases may
be executed in the penitentiary. _
Mr. Suaypen. That is, to keep him from going to a guardllouse2f01‘
lighter punishment if the penalty was inflicted for_both offenses
Gen. CrowpER. Yes, sir. We have been doing this by construction
right along—denying them the right to transfer—but T have been
apprehensive that somebody would sue out a writ of habeas c-o.rplus
and the civil court would say that it was not a uthorized undex the
strict letter of the statute which permits confinement in a pemteﬁ‘
tiary only for offenses so punishable by a civil Jaw. T want a ‘de -
nite rule in the law. I do not want to be taking the risk any longer.
Mr. Kanx. As a matter of fact, under Gen. Crowder’s statement
he would not get any more than he is getting now; only llpcltelx' tl_lﬁ
existing law the general fears that some enterprising criminal wi :
sue out a writ of habeas corpus and will have an nterpretation o
the present law to allow him to spend the latter part of the sentence
1 guardhouse.
” Dizl}ie §IE§1YDEN. The effect of this would be to remove all doubt as to
the meaning of the law, and the prisoner will get all that he 1s en-
tlt%\?[(i. tI%&H) And it will take the law out of the sphere of controf
‘el(j;ZI.l. Crowper. As T have already pointed out, I hope vthe eé)m—
mittee will give us a law sanctioning the meaning we have 1hal t(a
read into the old articles by construction alone. That is the real ar
oument for this project of revision. I want to get off the uncertain
E‘r()llncl where we have been for 106 years. . -
" Article 44 contains a change which illustrates again this pomnt to
which I have just referred. The old article says: 1.
. ' ! ffer death except by the concurrence O
tw%—(;hli);?(lizogf Séllilenn?;niee}:utsel(l&eg ngnilll'almco(}ﬁ't—martinlp and in the cases herein
expressly mentioned.

Tor certain offenses the death sentence is made mandatory by these
ar’};glles,eand in the trial of such offenses it is obvious that the ai'tlcl}elﬂ,s
should require the finding of guilty to be by two-thirds \'ote.1 n the
articles as they now stand a majority of the court may finc a mag
ouilty of an offense for which the death sentence 1s mandatmy,t and
ibn such a case it is the manifest duty of the court to vote _the sen -enze
which the law requires it to adjudge. Unless a two-thirds vote ci
convict is required, the prisoner is, In such a case, without any rea

b pl-lc.\)}i.Ctig:ﬁN. Is it not your experience, in examination oft{le laws
of the States for the infliction of the death penalty, that the jury

must bring in;a unanimous verdict? . .

i
N £
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Gen. Crowper. Yes, sir; but that has never been a characteristic

of our military law. .
. Mr. Kanx. Where a crime which will bring the death penalty with
it is tried by court-martial, and there is one man on the court who
has doubt as to the guilt of the accused who refuses to bring in a
sentence of death, do ycu not think that the prisoner should be given
the benefit of that doubt, and that only upon the unanimous finding
of the court-martial death should be the sentence? °

Mr. SuaypEN. What would you do?
~ Mr. Kan~. They could send him to prison for life. I would not
jnflict the death penalty unless the court was unanimous.

Gen. Crowprr. The committee is here dealing primarily with the
war jurisdiction of courts-martial. To require a unanimous vote for
the infliction of the death penalty in time of war would be going a
long way, I think, toward impairing the success of the field opera-
tions of an army. If this were a proposition to regulate the trial of
capital crimes in time of peace, the argument presented by Mr. Kahn
would have greater force. As to a few military crimes, the death
sentence is authorized in time of peace, but I have not been able to
find any instance where a death sentence has been adjudged by a
court-martial in time of peace. Over and above the court to act
upon such a sentence is the convening authority, and over and above
both the court and the convening authority stands the President of
the United States, whose sanction is necessary in peace before a death
sentence can be executed. I request that the committee consider very
carefully the question of introducing into our military jurisprudence
the principle of the civil law, which requires, in addition to these
safeguards, a unanimous verdict. '

. Ltﬂl:lr.tSELAYDEN. What is the practice in other countries with respect
o that?

Gen. Crowpzr. The English articles, like our own, require a two-
thirds vote for death sentence. Their articles, like ours, are defective
1s not requiring a two-thirds vote to support a finding in capital
cases. Their system is identical with ours on that point. I am not
informed as to what the continental countries of Europe require.

Mr. Peeper. It will apply not only to a time of war but to a time
of peace?

Gen. Crowper. The extent to which it will apply in peace will
come up in connection with article 92 of this revision. I can take
up the discussion now if necessary.

Mr. Evans. In time of peace can you try a soldier by court-martial
and shoot him ? .

Gen. Crowper. There are, as will appear later on as we proceed
with an examination of the revision, a few military offenses punish-
able by death in time of peace, but the number of such offenses has
been reduced in the revision. ’

Mr. Staypex. Is not murder committed by a soldier on a military
reservation tried by a civil court? »

Gen. CrowDEr., Yes, sir.

Mr. Prrrer. Do you mean that you can not try a case of murder -

occurring on a military reservation in time of peace?
Gen. CrowpER. Not by court-martial.. That is reserved for trial
by a ¢ivil court. B R

Mr. Preper. In the district in which the reservation is?

P

s
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Gen. CrOwDER. Yes, sir.

T am asking you further on in this revision to sanction trial by
court-martial for murder in time of peace committed by a person
subject to military law outside the geographical limits of the United
States and the District of Columbia; that is, in our foreign posses-
sions. It is one of the more important provisions of this revision.

Mr. Pepper. Suppose we pass this temporarily?

Gen. C'rowDER. Yes, sir.

Article 45 is a revision of article 100 of the old code, and certain
language has been omitted. The old law required that when a soldier
was convicted of cowardice or fraud the sentence of the court should
include publication in the home papers of the accused and in papers
in and about the camp. I have omitted this requirement. If it is
desired that the law should require publication, let it be executed ad-
ministratively. There is no particular reason why the court should
sentence 2 man to what the law commands shall be done. That re-
sults by the operatign of the statute rather than by a sentence of a
court-martial. )

Mr. SuaypeN. Do you not think that that is not rather extraordi-
nary punishment, to humiliate a man’s family ¢

Gen. Crowper. This came down to us unamended from 1806. It
has the feature you say, which works harshly upon the family, but I
favor its retention in the code. It is an asset of some value in de-
terring from acts of fraud and particularly of cowardice.

" Mr. Kanx. In those days they did not have the telegraph and
daily papers and there was no means of disseminating information.

Mr. Stayoex. I do not care anything about punishing the individ-
ual, but this humiliates his family and punishes them also.

Mr. Ksux. To-day, if any officer were even charged with cow-
ardice or fraud, the press of the country would immediately publish
it broadcast and it would go to every paper in the land, even before
he was convicted. ’ -

Mr. Hucaes. This makes it mandatory?

Gen. Crowper. Yes, sir. .

Mr. Sraypex. Do you think it desirable to continue it? )

Gen: Crowper. I think it is an asset of considerable value. T like
to feel that every man who is connected with the Army is warned
by this law that if his conduct on the line of battle is not up to the
standard it is going to be published to his own home people.

Mr. Sweer. The last clause “and after such publication it shall
be scandalous for an officer to associate with him,” is that necessary ?

Mr. Staypen. Is that new language?

Gen. Crowpzr. That is the old language.

Mr. Evans. Is that for the effect on the morale of the Army, the
deterrent effect?

Gen. Crowper. You make a very strong impression on the mind of
any one entering the service by directing his attention to this pro-
vision, that if he misbehaves before the enemy, his home people, the
people he has grown up with, will be made aware of it.

Mr. Pepper. Is the code read over to the recruits?

. Gen. Crowper. Under the present statute. You will find that I
have provided.for the reading over ‘only the punitive article of this
code every six months, omitting the articles relating to t}le‘ consti-
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tution, composition, and jurisdiction of courts-martial and articles
administrative in character.

Mr. Kanx. Is a recruit given any opportunity to read over the
articles in their entirety? :

Gen. Crowber. Yes, sir; he gets the soldiers’ handbook.

Mr. Kau~. But special attention, in” your judgment, should be
called to the punitive features?

Gen. CrowDER. Yes, sir, ,

Article 46 is a repetition of the old law. Only such changes of
verbiage have been made as were necessary in transferring legisla-
tion from an appropriation bill to the code.

Mr. Suaypex. What discretions does this give the President?

Gen. Crowper. Under the authority of the statutes he fixes the
maximum punishment and the court can not exceed that limit. That
has been very useful to us. The legislation was only given to us in
1890.

Mr. Kaun~. In other words, as I understand, the President from
time to time fixes the limit of punishment for various military
offenses and then the courts-martial do not go beyond that and in
their findings they fix the punishment within that limit? -

Gen. CrowpeR. Yes, sir. :

Gentlemen, there is nothing in articles 47 and 48 which involves
a substantial change of the old law. You will see that article 47
is substantially two articles of the old code and article 48 is six
articles of the old code. It has been found possible, by changing the
language, to confer powers in a much more explicit way -than was
done in the old law. Please note the language, “or by the com-
manding general of the territorial department or division.” If the
committee will follow me to article 105 of the old law it will find
the language, “ or the commander of the department, as the case may
be,” and in article 107 of the old law, in the concluding part of that
article, they will find the words, “to which the division or brigade
belongs,” both articles referring to exceptional cases and where the
President may act finally upon important cases. I have included
both in the new law. However, there is no change. Tt is simply a
rearrangement, such as I ought to call to the attention of the com-
mittee. T have included rape among the offenses where the confirma-
tion of the President is not required in time of war.

Mr. Suaypen. He does not have to approve the finding of the
court?

Gen. Crowper. No, sir. In the Philippines there were offenses of
this character committed, but still we did not execute the death
penalty in many of those cases.

Mr. Sraypen. You mean rape? .

Gen. Crowper. Yes, sir; committed by our own soldiers. This
is an offense in respect of which a commanding general in the field
in time of war can act finally.

In article 49 I have incorporated new language. It is of consider-
able importance to the military service. I would like to explain
the necessity for it by calling attention to a case which oceurs fre-
quently in.the administration of justice. A soldier is tried for an
offense, the court convicts -him. and the proceedings come to head-
quarters for approval. They are subjected to review by the com-
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manding general. Let us take a case which not infrequently arises.
The commanding general and his legal adviser think the proof not
sufficient. Under the present practice the proceedings must be re-
turned to the court, with request for reconsideration of its finding and
sentence. The court not infrequently adheres. The commanding
general can not approve a finding which he believes unjust, and there-
fore disapproves, and the soldier escapes punishment. That amounts
to a miscarriage of justice in a case where all minds are convinced
there is guilt, and the difference of opinion is only as to the degree
cf guilt. The commanding general will not approve the sentence for
ihe graver offense, but would approve a proper sentence for the lesser
included offense. I can not conceive of any objection to that power
being granted the commanding general in the most explicit way,
and I hope very much that the committee may take that view of it,
because it would save a lot of time.

Subdivision b is new and grants to the reviewing authority the
power to change the sequence in which a sentence as adjudged by the
court may require the execution of the punishments of dishonorable
discharge and confinement. Under the present practice a soldier
sentenced to be dishonorably discharged and to confinement is sen-
tenced to be dishonorably discharged first and serves his confinement
in the status of a civilian. It is sometimes the case that the review-
ing authority is convinced that the prisoner might mend his conduct
under discipline. By giving him the power to defer dishonorable
discharge he could in a meritorious case remit the discharge and re-
store the man to duty with the colors. There is nothing further in
that article which is new.

Nor is there anything new in article 50, except in line 9, com-
mencing with the last word, “ for,” to the word “held” in the tenth
Iine. . T am introducing a new idea into the law, which I can explain
briefly. You will observe that every officer under the old law author-
ized to order a general court-martial had the power to pardon or
mitigate any punishment adjudged by it. We have had a very in-
teresting case arise in the administration of the Army. Some years
ago a department commander took the view that the grant of
authority to him in article 112 was unqualified and that he could exe-
cute that authority at any time prior to the termination of the sen-
tence; that therefore he could follow the man into another command
or into the military prison or penitentiary and mitigate his sentence.
The War Department would not, of course, permit that, and ordered
him not to exercise that authority, but the incident was an embar-
rassing one, as the letter of law supported the department com-
mander’s contention. That is all the change there is in article 50.

Article 51 is simply a repetition of the old law; there is no substan-
tial change and none is needed. ‘

We come now to the punitive articles of the revision; in other
words, the articles which enumerate and punish offenses.

Article 52 has some new language, taken from the existing Army
regulations which have governed the Army from the date of enact-
ment of the law, making frandulent enlistment a military offense in

'1892. You will observe that the language; which isin the right-hand

column, did not define’ franduletit enlistment, and we had consider-

.
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able difficulty in defining the offense. It was finally defined by regu-
lations as follows:

Any person who shall procure himself to be enlisted in the military service
of the United States by means of willful misrepresentation or concealment as to
his qualifications for enlistment shall be punished as a court-martial may direct.

It has stood the test of 20 years. The offense is now defined by
(sitatute rather than regulation, which can be changed from day to

ay. :

Mr Kaan., How severe would this be on a young man who is
anxious to go into the military service and is .but 174 years of
age and who swears that he is 21 years of age and who makes a
good soldier and gets along? He has willfully misrepresented his
age. .
Gen. Crowper. The President has fixed the maximum punishment
and has said to courts that they shall not punish the offense which
you have mentioned with a punishment greater than a dishonorable
discharge and one year’s imprisonment. :

Mr. Kagn. A young man sometimes becomes dissatisfied with the
conditions at home—frequently a stepmother or stepfather is respon-
sible—and enlists. He is not of an age which entitles him to enlist.
It seems to me that the officer who enlists him can generally tell
whether or not he is of the desired age.

Gen. CrowbpEer. In most cases of this character he is not even tried,
and when he is tried they give a short period in the guardhouse and
start him off anew.

hMr. Kann. I would not like to see him given a dishonorable dis-
charge.

Gen. Crowper. It is the present policy to save to the colors as
many cages of this kind as possible.

Article 53, which is the next article, I have considerably changed,
and it ought to be underscored in red. The existing article 8 under-
takes to specify the particular facts which make an enlistment in-
valid ; that is, it covers the case of a minor over 16 years of age with-
out the written consent of his parents or guardian, or any minor
under the age of 16 years, or any insane or intoxicated person, or any
deserter, and so on. The enumeration there is not complete. There
are many other persons- whose enlistment is forbidden by law. An
article containing a partial enumeration is defective, but that is the
only way to keep it from reaching unusual limits.

Mr. Kamn. Can you furnish the provisions of law which define
this? ’

Gen. CrowpEr. These are the ones noted on the margin in red. I
have also several provisions listed here. The new article does not
undertake any enumeration, but punishes all enlistments made in
violation of either law or regulations.

" You will notice that in article 54 there is nothing new. It incor-
porates the punitive part of the act of January 21, 1903, without
change. .

I have omitted from article 55 the phraseology—

And shall thereby be disqualified to hold any office or employment in the service
of the United States. o :

Mr. Suaypen. Why?
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Gen. Crowbzer: I do not know that it devolves upon me to object
to that phrase, but it seems to me that if you are going to sentence
a man to political disability you should do it by a civil court.

Mr. Staypen. How do you propose to prevent it?

Gen. Crowper. There is a sentence “shall be dismissed from the
service and suffer such other punishment as a court-martial may
direct,” which ought to be sufficient. The phrase “and shall thereby °
be disabled to hold any office or employment in the service of the
United States” I have stricken out, because I do not think it is
prOﬁJer for the military courts to sentence people to loss of political
rights.

ng. Evaxs. It is not. It is simply creating a status, simply giv-
ing notice.

_ Gen. Crowper. The law imposes that loss.

Mr. Evans. I do not know that it is a good place to put it.

Gen. Crowper. Then it cught to be found with other articles pun-
ishing frauds as well as in this article.

Mr. Evans. T have no doubt.

Gen. Crowper. Here you have the provision:

Any officer who takes money or other thing, by way of gratification, on
mustering any regiment, troop, battery, or company, or on signing muster rolls
shall be dismissed from the service.

Why should you single out that particular fraud against the
Government and impose disqualification. If the provision is to be
retained, why not have it general? T am willing to insert this lan-
guage in connection with the article on page 18 on publication—I
should not object to it:

When an officer is dismissed from the service for- cowardice or fraud he
shall be thereafter disqualified from holding any office or employment in the
service of the United States.

Mr. Evans. I think that is a very wise provision of law. I think
anybody in the Army ought to know what the consequences are for
sommitting frauds on the Government, for the very reason that in
the Army they have to be trusted, and it is not like civil life. They
have got to be trusted, and as an Army they make a fine record.
I believe that is a very valuable thing to put in there.

Mr. Kamn. I rather agree with Mr. Evans’s statement.

Gen(:,,ral, what is the idea of the language here, “ by way of gratifi-
cation ”?

Gen. Crowper. Thatisrather archaic language. I have substituted
“ consideration ¥ instead of “ gratification.”

Mr. Kaun. I see you have changed it. ‘

Mr. Sraypen. Would it not be better to say, ¢ for mustering in a
regiment 7 :

Gen. Crowper. I do not think the meaning is at all obscure, Mr.
Slayden.

Mr. Kamn. “ Who wrongfully takes money "¢

Mr. Suaypen. That makes it much clearer. ]

Gen. Crowpger. All right; I have written “ wrongfully ” in. Per-
naps you have already noticed that I have made an omission. The
old article says “upon proof thereof, by two witnesses.” That re-
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quirenient is not written into our statutes any more This is the o
. . “y e ‘ < * nl
~plﬂf}e it occurs in the military code. There is no more reason 0}%
illaxgng it here than in other articles punishing frauds. I have erased
hat. ‘ |
’\l‘x}lereis no change in article 56.
Ve now come to article 57 for punishing desertion, to which I hav
N v 1 e, ! ‘ ‘ e
already referred. The defects sought to be remedied are in old
artlcle 47 on the subject of desertion. The intention of the old article
was undoubtedly to punish desertion committed in time of war dif-
leren't}‘y fron,l, desertion in time of peace. You will notice that the
vyord “shall ” is misplaced in the second line so as to carry the con-
struction that the article deals only with punishment in time of war.
There Is .another defect which is corrected by the insertion of the
word§ or when under orders for active service when war is immi-
%Qlflt. A war might be imminent and we might send orders to the
: ifteenth Cavalry at Fort Myer to be ready to march, and a desertion
cl(s)n(l)nnlétgecc(lj aft.er/ 1'e%§1pt.tlot such an order would be just as harmful
¢ urring after the war had been declared. vor
th(zie f}Wl'O ideas 1nto the new article. declared. T have worked
rticle 58 is the same as the old law, exce i
| _ as t xcept that I have included
il;selpggel}setl‘l‘ kriol“imgly aISISlStS another to desert,” which was ni)t
covered in the old law, and have made ¥ i :
asg) e s e Jaw, made the phraseology a little clearer
rticle 59 is simply a repetition of so mu isti i
) 1s sl : ; ich of existing article 50
as was punitive in character. The administrati 't of y
‘ ar%llcle ISMS been placed elsewhere. istrative part of the latter
r. Staypen. There is no limit on the 1s
t o punishment of an officer?
(t}%n.'CROWVDER. We have the limitation that death sentences gelm
?_o be 1mflioosed except when expressly authorized, and that peniten-
‘l1f)t11ey bc;)rhlréegﬁplt lcaningtﬂlie mllposed except for crimes so punish-
: by il law of the place. Then it is competent for
Pres1§ent_ to establish limits of punishment, Whichp mzrlly I(l)ét 'tll:Z
exceeded in time of peace, in respect of offenses which are punish-
ab_%e at tl_le1 discretion of the court. - ‘ P
_- In article 60 I have combined six articles of the existi i
; ) X e existing cod
one sh;:nF a.I"tlcle. We had these six different articles pur}:fishinegHxix(2
ﬁo‘ilsd i;01ms, of absence, all at the discretion of the court-martial
1 ed to confusion and frequent errors in pleading. There.is little
T no necessity for more than one article. All these six articles
came down from the Code of 1806 without amendment.
%}lr. SIé\YDEN. “rfrhlen does desertion begin?
en. Crowper. The moment the intent is formed n 7
; N .« . . N Ot t I 2
R;ieglﬁsurlrbecf%r adir:l_nmatratwe purposes - that that intent Oisl‘rg;tlgillil-'
onsecutiv jon is 1
conclusix);e. ecutive days of absence, but 1‘;he presumption is not

(Thereupon, the committee adj '
day, May 85, a,t 10 orclock a journed to meet to-morrow, Thurs-

e
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Tae CoMMITTEE ON MILITARY AFFAIRS,
‘ Thursday, Moy 23, 191%.

The committee this day met, Hon. James L. Slayden (acting chair-
man) presiding.

STATEMENT OF BRIG. GEN. ENOCH H. CROWDER, JUDGE ADVO-
CATE GENERAL, UNITED STATES ARMY—Continued.

Mr. Spaypex. General, you may proceed.

Gen. Crowper. At the conclusion of the hearing yesterday the
committee had completed its consideration of article 60. Before
resuming the discussion of the revision I want to invite attention
to the fact that the committee has now before it the punitive chap-
ter of the new code. It will be observed that nearly all the articles
end with the words ¢ shall suffer such punishment as a court-martial
may direct.” This 1s a quality of the military code which I have

"ot noted in any civil code which T have examined. The quoted

phrase standing alone would give unlimited authority to a court-
martial to assess and grade punishments, but other articles limit its
meaning. For example, in article 43 of the revision, which is article
97 of the existing code, a penitentiary confinement can not be ad-
judged for any offense or act not so punishable by the civil law
of the place, and under article 44 of the revision. article 96 of the
existing code, the death sentence may be imposed only when espe-
cially authorized by the articles. There is also a further Hmitation
upon the discretion of a court-martial under this power to adjudge
punishment, to be found in article 46 of the revision, which is taken
from the act of September 27, 1890, which provides in substance
that where a punishment for an offense is left to the discretion of
a court-martial it shall not in time of peace be in excess of the limit
which the President may prescribe. Under the authority of this
article the President has issued maximum punishment orders, which
in effect say to courts-martial that they shall exercise their discre-
tion as to punishment within the limits fixed in such orders. I will
here hand to the members of the committee copies of the most re-
cent maximum order, along with certain amendatory orders which
have been issued, and which will show in what manner the Presi-
dent has exercised the authority given by the Congress to establish
limits of punishment. : ,

Article 61 punishes acts of disrespect toward civil authorities, and
is intended to be expressive of the .principte of the subordination of
the military authority to the civi'. The article reads:

Any officer who uses contemptuous or disrespectful words against the Presi-
dent, Vice President, the Congress of the United States, the Secretary of War,
or the chief magistrate or legislature of any State, Territory, or other posses-
&ion of the TUnited States in which he is quartered, shall be dismissed from the
service or suffer such other punishment as a court-martial may dirvect. Any sol-
dier who so offends shall be punished as a court-martial may direct.

There have been few trials under this article, most of them during
the Civil War period, for denunciatory language toward the Presi-
dent or his administration. Recently we had the trial under this
article of a soldier for using disrespectful language toward the Presi-
dent of the United States. So it has not entirely fallen into disuse.
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Mr. Staypex. Assuming that we were considering this language
on the floor of the House, and a Member reads this article 61, “shall
suffer such other punishment as a court-martial may direct,” and he
asks us what punishment may be inflicted by a court-martial?

Gen. Crowper. The discretion lodged in the court-martial by this
article is limited only by the provisions I have above cited, namely,
that the death sentence can not be imposed except where expressly
authorized, and that a penitentiary sentence may not be adjudged in
any case unless authorized by the civil law of the place.

Mr. Svaypen. By statute?

Gen. Crowper. By statute. Those are the general limitations. The
further limitation is in the law which I have already referred to,
under the authority of which the President establishes maximum pun-
ishments for peace offenses punishable under the article at the discre-
tion of a court-martial. The President has not thus far exercised
this discretion in fixing the maximum punishments in cases of offi-
cers. The present maximum punishment order relates wholly to
enlisted men.

Mr. Epaoxps. You can not clearly and positively answer that
question ¢ : :

Gen. CrowpEr. You may say any punishment except death, or pun-
ishment by confinement other than in a penitentiary, and that it is
within the power of the President at any time, under the authority
which he now has, to prescribe a limit of confinement under this arti-
cle which the court shall not exceed. _

Mr. SLaypen. Suppose an officer does speak without respect of the
Vice President or Congress, or the Secretary of War, or any of the
other people which the paragraph undertakes to protect—he is tried
by court-martial and convicted. What punishment can they inflict?

Gen. CrowpEr. Dismissal, dishonorable discharge, confinement.

Mr. Sraypen. How long ¢

Gen. CrowpEr. At present there is nothing to limit the confine-
ment, because the President has not acted in fixing a maximum pun-
ishment under this article. For fear a wrong impression may be con-
veyed by that answer, T want to say that between April 10, 1806, and
September 27, 1890, there was no limitation upon the discretion of a

court-martial except in respect of death sentences and sentences of
penitentiary confinement. Then came the act of September 27, 1890.

Mr. Suaypen. There was a law of September 27, 18907

Gen. Crowpzr. It reads as follows:

That whenever by any of the Articles of War for the government of the

Army the punishment on conviction of any military offense is left to the dis- -

cretion of the court-martial the punishment therefor shall not, in time of peace,
be in excess of a limit which the President may prescribe,
. In pursuance of this authority heréin conferred the President has
issued a maximum punishment order, which I have already placed
before you. The order is not as broad as the authority, but he can
immediately issue an amendment to the order to include any offense
which may now be omitted.

Mr. Hucazs. In time of peace the death penalty is fixed by the
civil authorities? g _

(Gen. CrowpEr. Yes; by statute law, as T have explained. Another
article of this code—article 44—provides that the death penalty shall
not be assessed except where it is expressly authorized. _Still another

e
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i i ibits ' itentiary confinement
ticle—article 43—prohibits sentences of penitentiary
g(cl:pt for offenses sg punishable by the civil law of the place. Thg
matter is further regulated by this maximum punishment order issue
by the President under the authority of the statute of 1890. -

Mr. SnaypeN. We seem to be conferring on one man the privilege
of assessing a penalty of an extraordinary nature, and it seems to me
that there should be, so to speak, an east and west boundary of pun-
i t. . . . . .
1Sh(1‘;3§11? Crowper. Is it the principle that you speak of, or is it thig

rticular article? ) ) g
Pal(&[i-. Evans. It is this particular article; that 1t d_ogs nfot d}si
tinguish between time of war and time of peace. In time 3 wtz:u
can see that it is absolutely essential that our troops should no dgo
into a town meeting or a primary and express their opinion 115&
respectfully of their superiors. To allow any such conduct would
be to destroy the morale of the Army, but in time of peace, 1t seen{a
to me, that is rather drastic, more drastic than the American people

1d approve of. )
W(ﬁr. SprExYDEN. For certain offenses a court-martial may 2ﬁx the
penalty, but not including capital punishment. Is that right?

Gen. CrowprEr. Yes, sif. ' _

Mr. Staypen., All offenses that may be punished by death, for ex-
ample, have the penalty fixed by statute %

Gen. Crowper. That is right. ) .

Mr. Suaypex. Both in times of peace and war !

. Crowprr. Yes, sir. )
l(s/lern ScaypeN. In time of war it would be the ascertaimnment of the
guilt and the ability to fix capital punishment ¢
Gen. Crowper. The law fixes the extreme limit. ) -
Mr. Staypen. There is another class of offenses in which c%pwa
punishment is not considered, speaking contemptuously of o C(ﬁls’
and things of that kind, for which they may be dismissed from the
Army? _
Gen. CrowpER. Yes, sir. - . )
Mr. Suavpex. And they may be imprisoned ?
Gen. CrROWDER. Yes%iS}r.1 .
Mr. Svaypexn. Indefinitely® ] .
Gen. Crowper. Yes, sir; indefinitely; but it is competent for 1the
President at any time to exercise the authority he has under the law
: -escribe limits under this article. '
an%dﬁleéilzynm. That might be life imprisonment; and that ap-
aches capital punishment, it seems to me. )
pr?}‘rlecn.eijnognm.l While I have answered your questions accurately,

T think that the answers made leave the committee under an errone-"

i i i f 1806 there was
ous impression. . It is true that under the code of ¢
nothing to restrain the discretion of courts-martial in assessing pun-

ishments, except the provision of one of the articles that the death

; be adjudged except where it was expressly author-
?zeeIifltyT%oaltlde;gt tlfe IaJW down top1862, when the existing article
(art. 97) was enacted prescribing that penitentiary confinement
should not be adjudged by a court-martial exceptvwhen' it was 1511
posed for any offense made punishable by such confinement un: ﬁr
the laws of the place. There was a good deal of discussion In the

28870—S. Rept. 229, 63-2——6
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service and out of it as to the inequality of punishment whi -
sulted. A court sitting at one postqwoul}él givg a severe t};)un?slﬁlr;err?t
for a given offense, and a court sitting at a near-by post, in trying a
similar offense, would give a comparatively mild punish,ment. This
was the complaint brought against the articles by the service itself
The agitation culminated in the legislation of 1890, to which 1 have
already referred, and which authorized the President to establish a
limit of punishment for offenses the punishment of which was lef%
by the Articles of War to the discretion of the court-martial

Mr. Sraypex. And hence these orders? .

%el(l{. CR{)WDER. Yes, sir.

nder the authority of the legislation of 1890 the Presi 1

these maximum-punishment orders. You happetn P%oP tZSIi)%ggéiiliﬁg
an article which is not included in these maximum-punishment orders,
but it should be remembered that it is competent for the President ta
fix at any time the limit of imprisonment that may be adjﬁdged by

a court-martial under the authority of this article. The fact that -

he has not done so is probabl i
: S0 i v due to the cir ste :
mliely Dot ¢ 1f1nder 5 probabl he circumstance tha-t a case
may say further that since the enactment of 1890 1
: _ and the issue
ﬁ mbammufm(ipum?l_lment orders there has been little or no co&?pi;sillllt’é
abuse oI discretion upon the parts of ts- ial 1 sessi
an& gr]a)dmg punishmen%s. parts of courts-martial in assessing
r. Dext. Can the President change
oﬂénses after committed ? nee the order 5o as to apply to
en. CROwpEr. No, sir. He would be restrained b ituti

Ger { ¢ be y constitutional
%).rmc_l‘ple?q from doing that. This principle of punig’hing at disclll‘z-
t101(; is old in military codes, and it is preserved in the British code
tﬁ-' ay. It is what is distinctive of the military code of to-day. I

ink that the service would feel very much handicapped if that dis-
-cr(itllonEwere hrxr/lx}ted in the way it is in the civil codes

r. Evaxs, i ror ' ismi
frodr, pvas. W e might add the words “.but not to exceed dismissal

lﬁ}{en.ECRO\VDElI;. In case of an officer?
r. livans. Yes, sir. After the word “direct ” change th i
e

to é‘l, comma and add “but not to exceed dismissal from the seIP\?irclgg’
ol en. CROWDJ::R. I do not believe any other punishment than dismis-
sal would be given under the authority we have now. A sentence of
dlg\l?lssf}l is an %pproprlate one for the offense.

Mr. Evaxs. It seems to me that is rea i
Wol\tild,sin fact, let us have it in law. 15 reasonable. - You sny it never
SerViI‘c.e?LAYDEN. What punishment would exceed dismissal from the

Ié{[r. Eé’ANs. Putting a man in jail for life.

en. CROWDER. 1 i . i
th%;f dismissa[fm It is possible for the court to give a sentence less
r. Evans. Or you might make it read, “sucl ' i
ANS. such otl ent
shgt- of dismissal as the court-martial ma,y, di;ect-.'”o et punishment
en. CROWDER. It is to be presumed, I think, that when Congress

legislated in 1890 respecting maximum punishment it took cognizance

of the fact that the discretion of co ial i i
1e fact th: creti urts-martial in assessing
gr?id}ng pumshmen‘g was 'limited ‘only in respect of death sleIIll%eI?;i
ch].}l;l (sgﬂjcx%tell_ces to confinément in a penitentiary, and considered that
e authority they gave to the President to establish limits of punish-
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ment for peace offenses would be effective to guard against excessive
punishments. We may also assunie, I think, that the Congress was at
that time convinced that this power to assess punishment should not
be restricted in time of war, for the legislation they then enacted
was to be operative only in time of peace to limit punishment.

Mr.. Evaxs. That is giving the President power of legislation, and
it does apply in time of peace; there is no question about that?

Gen. CrowDER. Yes, sir. No authority is given to fix limits in time
of war. ’

Mr. Evaxs. I do net think we should. That is just why I think
this section is needed. I think it is not properly drawn. It seems to
me it should refer entirely to time of peace.

Gen. Crowper. Would you not punish the offense in time of war?

Mr. Evaxs. You have the right in time of war.

Gen. Crowprr. I do not think there is anything more vital in this
legislation than the preservation of the principle of punishment at
the discretion of a court-martial, restricted only, as I have stated,
as to the imposition of death sentences, penitentiary confinement,
and in time of peace, as the President may prescribe in orders issued
under the authority of the legislation of 1890. It would be a radical
departure if that principle should be impaired in this revision. As
1 have pointed out, it is a principle that characterizes the military
code as distinguished from the civil code, and characterizes the code
of England as well as of this country. It isa fact that the British
code does not undertake to limit the discretion of courts-martial in
the assessing of punishment except in a very limited way. I do not
think the discretion of the court-martial should be further restricted.

Mr. Staypen. You do not think it would be wise to define the
offense and fix the maximum and minimum in the statutes?

Gen. Crowper. No, sir.

This is rather interesting in this connection. I am reading from
Winthrop.

Mr. Staypen. He is the military writer?

Gen. CrowDER. Yes, siT.

This article first appears in the code of 1776, where it was provided that an
officer or soldier who should “ presumne to use traitorous or disrespectful words
against the authority of the United States in Congress assembled—

The then Governiment—

or the legislature of any of the United States in which he may be quartered”
should be punished in the same manner as prescribed in the present form,
except that cashiering was made the mandatory in the case of an offi-

cer. * *

The acts in violation of this article which have formed the subject of military
trials in the United States Lave been almest exclusively of a political character.
The great majority of the cases were those of denunciatory language used in
regard to the President of his administration during the late War of the

Rebellion.
e cites 10 cases that were tried during the War of the Rebellion,

and then adds:

No instance has been found of a trial upon a charge of disrespectful words
used against Congress alone or the Vice President along, although in some ex-
amples, the language complained of has included Congress with the P1-es1Qent.
Only one case is kuown of .an arraignment .upon a charge of, speaking disre-
spectfully of a governor of a State—and in that the accused was acquitted—

and none of an allegéd violation of the article in assailing a State legi_SIat'11re;
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That is the history of the article and the application i had 1
the service. I do not s ; © beon 15 tria e
thgﬂl}ife oL Republis(;lppose there have been 15 trials under it in

e next article, 62, is a related article. It treats of disr
toward superior officers, and the only change is from tlsle wo(i'lcil‘?i%?lc:
glandmg ,in the old article in the left-hand column to the word

superior ” in the new article. I have substituted for the words in
the existing article “ any officer or soldier ” the words © any person
subject to military law,” thus broadening the application of the
art-lcle;, We have not in practice construed the words “ commanding
officer ¥ appearing in the existing article very strictly. It has been
held that any superior who, in the exercise of his command, is au-
th(ﬁlzed& to reg{tturle obedience to his orders is covered by the term.

r. AMrs. does 1 an ¢ ! ; rho 1
no&in I e not mean an officer superior to a man who is

en. Crowper. No, sir. But it is believed that it should. :

new article so provides. Both the new article and the existglr’lc;l I;;-lti%i:
deal with disrespect, and a superior, whether or not in the line of
command, is entitled to receive the respect of inferiors. The inser-
tion of the word “superior ” considerably broadens the application of
the provision, for, although the term “commanding officer ” is a
comprehensive one and has been liberally construed in some respects
so as to place an inferior in relation to more than one officer who
would occupy toward him the relation of commanding officer, there
have still remained many cases where it has been neces?ary to éharge
disrespect to an officer of higher grade under the sixty-second article
of war (the general article as to conduct to the prejudice of good
order and military discipline), thus introducing complications as to
, Elezﬂmg andI lteiiz_dllngbto ?ﬁunelﬁ)usherrors in pleading. There can be

o question, ink, but that the chs ‘om “ co; 1 ”
torl‘: ﬁ.‘uperior officer ? is called fors ange from * commanding officer
' is article, like the others, contains the language “ shs -
;i}ﬁgt%s aucoolurt—méxrtflal may d@]trect-,” which is a%em?rring ;{:rzkl):el‘;ﬁ;t

rough most of our punitive artic ‘ > artl

spifiﬁ.c Ipenalties o prOV]iDded. e articles. In a few of our articles
. Article 63 is one closely related to the sixty-secon i ‘
just discussed. I have inserted the word w}illlfullyd” zgtlc%gf%frxa‘:'(;
the accepted construction of the present article 21, which the new
article 63 substitutes. That the disobedience covered by the article
must be of a positive and deliberate character has been uniformly
held, but the letter of the present article will permit any kind of dis-
obedience to be charged under it. There have been frequent errors in
actual practice in charging mere neglect in not complying with an
order, through heedlessness, remissness, or forgetfuhiessb and the
effect of charging this character of disobedience under the present

article 21 has been to invite courts to impose the severe penalty car-

ried by the article.
~_Article 64 1s new, and is introduced into the code in order to em-
phasize In a separate provision the necessity of obedience to, and
proper deportment toward, a noncommissioned officer in the execu-
tion of his office. Tt is-believed that the existence of an expréss
statutory provision of this-‘character-will ‘do-muck toward elevating
the character of the noncommissioned officer in our service an(d in-
creasing the authority and dignity of his office. This is carrying out
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the policy which has been favored by the military authorities for
some time, namely, to instill into the soldier in the ranks a high re-
spect for his noncommissioned officer.

Mr. Anes. The difference in this article between noncommissioned
officer and commissioned officer is that it only becomes disrespect
when he is in the execution of his office? ‘ .

Gen. Crowper. This article respecting noncommissioned officer - is

more directly related to article 63, which deals with disobedience of
the lawful orders of a superior officer, and in both articles it is re-
quired that an officer should be “in the execution of his office.” But
article 62, which treats solely of disrespect toward a superior officer,
punishes that disrespect whether or not the officer is in the execution
of his office. .
_We come now to the offenses of mutiny and sedition, punished by
article 65, which is practically the existing article. The provision
on this subject has been extended in the new article by adopting the
phraseology “any person subject to military law” 1n substitution
of the phraseology of the existing article  any officer or soldier.”

Mr. StaypEx. That means civilian employees?

Gen. CrowpEr. Yes, sir; and all camp followers and persons serv-
ing with or accompanying the Army in the field ; also veterinarians,
pay clerks, and others made subject to the Articles of War by express
provision of the statute. Mutiny is quite as likely to occur among
these classes of camp followers, retainers, and persons connected
with an army, but not belonging to it, as among officers and soldiers,

erhaps more likely. There is nothing new in the article in subject-
ing these several classes to the provisions of article 65. It is a juris-
diction which has always been exercised. When any person joins
an army in the field and subjects himself by that act to the discipline

of the camp he acquires the capacity to imperil the safety of the
command to the same degree as a man under the obligation of an
enlistment contract or of a commission.

Mr. Staypex. I think T remember that the Supreme Court held,
under certain circumstances, that volunteer officers who were subject
to court-martial and had punishments assessed against them had to
be tried by other volunteer officers.

Gen. Crowper. That is an express provision of the statute. It
is article 77 of the existing code, which makes incompetent officers
of the Regular Army to sit on courts-martial for the trial of officers

" and soldiers of other forces.

I have not doubt but that the article respecting mutiny and
sedition should, for the safety of the camp and of our field opera-
tions, where mutiny is most likely to occur, include all persons sub-.
ject to military law and, among them, civilian employees serving
with the Army in the field.

Mr. Szavpex. The question in my mind was whether we had the

power. Mutiny and sedition are very serious.
" Gen. Crowprr. They are among the gravest offenses denounced
and punished by the military code; that is, are capital offenses,
although the death sentence is not mandatory; but it is to be remem-
bered in that connection that no sentence of death. can be carried
into execution in .time..of ;peace-except. upon, the approval of the
President, nor in time of war until it has been confirmed by an
~aunthority superior to the convening authority.
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Mr. McKerrar. I don’t su i
. . ppose the President one ti in t
U%ocl).lsand overrules the court-martial. It is always dbnt;nilg zltntitgelb
0 bxl‘.eatspubhc excﬁement or something of that kind
. OLAYDEN. President Lincoln u rer: :
magx;tlal 1(131 the case of the death penalty ?ually reversed the - court-
en. Crowpkr. Yes; that is true. The onl i
3 : , ] . new ] g
a;tlcﬁ? 66 is the phrase “ or having reason to be){ieve » tﬁg %gge%retié?l
0 1\‘2[‘71' 13{}[1 would seem to require no explanation. ’

M. CchgELLAR. 1’71_‘hat.1s really more important than the other.
wllich'shOleD]i)lz refj’e 312, an% }JIS afn '<1)mlssion in the existing articles
i ed. e failure to include in th isti
articles such language as is here i e

3 S a supplied has made it '
in pleading to resort to the eneral articl i 1) wndor
which we punish all crimes nogt capi Vo alt Qidegcond) under
ve i pital and all disorders a -
lecfAs thIlCh ave not specifically mentioned in other artiéleesl.s wnd neg
subslé 1ct§*._‘ 167 relates to quarrels, frays, and disorders. There is no
subs ;L;Wha O(éilgn%e_ from t}&e temsft{}ng article 24, which is the com-
- ne 1 regard to aifirays. I have substituted f
Wodll ds “all officers of what condition soever ” the wor(isu“ea(%l f(;)fllétcgrl':
?i!l thréoi;cl?(l)?lmlssg)nid officears,” \ghich is the accepted interpretation
guage first quoted; and is, indeed, an interpretati
necessary by the old article in view of the B e mace
ces ‘ t eference to -
Iélifssclgélfsi (t)}fflcerst_f?unhd 1nb that article in the next to the 11;:;1 cl(i)rrllé
ou e article has been expanded to include persons subj .
1;)(; 1'1;1011111;%{101%2 mtorder to tcov}e;r quarrels, affrays, ﬂ.IIl)d disordgrsjegg
UER not answer to the description of the existi icle;
persons wh ; ptior e existing article;
o ) i o do not belong to a “corps, regiment, troop, battery, or
Mr. Siavoen. Suppose a noncommissi
M - missioned officer find -
missioned offi a tm unde
missiol officer 1n a quarrel or affray. Can he order him under
Gen. Crowprr. Yes, sir; t} i : 1si
Ge; ) . , hat 15 the express pr
existing article, and that has been its construgtion a,}t) zi)l‘lutsilr(;ll;s.()f the

The committee thereupon adjour
25, 1915 ot ariee, theve Ill’ol adjourned to meet on Saturday, May

C -
OMMITTEE ON MILiTARY ATralgs,
Saturday, May 25, 1912,

The : 1tt . s, ’
presidi I(lzgnmlttee met at 10 o’clock a. m., Hon. Dudley M. Hughes

STATEMENT OF BRIG. GEN. ENOCH H. C
IG. . . CROWDER
ADVOCATE GENERAL UNITED STATES ARMY—COI’xtiiE?f .

](\;’{r. Huvemes. You may proceed, Gen. Crowder.
N den. CI;OWDER. At the close of Thursday’s session the committee
6; c}(:_mp eted conclusion of article 67. I will now take up article
g ,tw ich relates to arrest and confinement of accused persons and
rst consider in some detail articles 65 and 66 of the existing code
which the new article substitutes. . - ' ’
o . AR A DERCS ) ARV N SN T .
- Mr. Trusox. Have you combined 65-and 66 it article 687

e

REVISION OF THE ARTICLES OF WAR. ’7

Gen. Crowper. Yes, sir; that is the significance of their being

printed opposite new article 68. o . o
Article 68 is a restatement of the existing law, with additions

necessitated by the fact that the existing law was lacking in com-

‘prehensiveness and defective in the regards which I will now indicate.

* Tirst. It made confinements to barracks, quarters, or tent a nec-
essary incident of the arrest of an officer for crime. Instances are
not infrequent where, because of the gravity of the offense charged,
it is necessary, in order to guard against escape, to confine an officer
elsewhere than in his barracks, quarters, or tent—sometimes in a
uardhouse—and this has been done notwithstanding the restriction
of the article. o

Second. Under the wording of the article there is doubt whether
urely military offenses are included within its provisions.

Third. There is further to be observed that it has come to be the
practice of the service to exercise discretion as to the necessity for
arrest when an officer is to be brought to trial, and in many cases
he is 1ot ordered into arrest. Whether the arrest shall be close or
open, with extended limits, depends upon circamstances, and the
practice of the Army follows the analogy of the civil practice of
enlargement on bail. :

Tllustrating the necessity for discretion 1n this latter regard and
for a departure from the terms of the existing law, we have the
recent case of an officer tried in Alaska for the embezzlement of
over $17,000 of funds appropriated by Congress for the improvement
of roads. Subsequent to the trial of this officer, but before the
results were promulgated, he was confined, under guard, in a place
other than his barracks. ;

Mr., Huenrs. I am surprised that they made the article that way.

Gen. Crowper. But that is the existing law; and I may further say
that the mandatory requirement of the existing article that the party
arrested shall be deprived of his sword 1s one more honored in the
breach than in the observance. Discretjon has always been exercised
in this regard. ,

The practice is not to subject an cfficer to arrest or confinement
where it is not obviously the proper thing to do. You will note in
the new article there is added after the words “charged with crime”
the words “or with a serious offense,” and that further on in the
article the necessity is recognized in certain cases for confinement
other than by arrest. There is to be noted, further, that the existing
article makes the sentence of dismissal mandatory in the case of an
officer who leaves his confinement before he is set at liberty by his
commanding officer. Not all breaches of arrest merit mandatory
dismissal, and the court, in whom it is the policy of our articles to
vest diseretion as to assessment of punishment, should be empowered
to discriminate in this regard. The sentence of dismissal is preserved
in the new article, but is there relieved of its mandatory character by
adding the words “or suffer such other punishment as a court-
martial may direct.” : '

New article 69 relates to investigation of and action upon charges,

" und substitutes articles 70, 71, and 98 of the existing code. It is

the purpose of the latter articles to extend by statute to-accused mili-
tary persons the guaranty of a speedy trial, which' the Constitution
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extends in criminal prosecutions by the civil courts of the United
States. The defects of these three articles are: First, that they are
all lacking in penal sanction; second, that the prescribed time limits
are often impossible to observe, and, if observed, would in certain
grave cases lead to escapes; and, third, they were enacted when for-
eign service was not particularly in view, and did not take into con-
sideration delays which under present conditions are inseparable
from the administration of military justice. In the new article I
have dispensed with the provision of the existing articles relating to
time limits. When I had the privilege of going over these articles
with the chairman of the committee, Mr. Hay, he expressed the
opinion that the time limit in respect of the service of charges ought
to be preserved, and said if the accused were served with charges he
was willing to trust an expeditious trial thereon to the military au-
thorities, but was of the opinion that the mandatory requirement that
service of charges should be made within a particular time ought to
be preserved. Since that conversation I have given some thought
to an amendment of this article to cover the points raised by the
chairman, and have decided to offer for the consideration of the com-
nittee a second paragraph of new article 69 to read as follows:

. In every case where a person remains in military custody for more than 10
days without being served with a copy of the charges upon which he is to be
tried, or for more than 30 days without being brought before a court-martial
for trial. a special report of the necessity for further delay shall be made by
the officer respousible for preferring charges, or by the officer responsible for
bringing the accused to trial; and a similar report shall be forwarded every
10 days thereafter until charges are served, or until such person is brought to
trial or relieved from custody.

Mr. Huenrs. That makes really a speedy trial.

Gen. Crowper. Yes, sir.

The next article—article 70—catries no change in the existing law,
which is article 67 of the present code, except to give that article
what it lacks in the existing code, viz, a penal sanction, which is pro-
vided for in the concluding words of the new article, “Any officer
or soldier so refusing shall be punished as a court-martial may
direct.” ‘ ' .

Article 71 is the existing article 68, without substantial change.

Mr. Tmsox. Why do you substitute “every commander of a
guard ” for “ every officer ” ¢

Gen. Crowper. Because under some circumstances the commander
of the guard will be a noncommissioned officer. Tt is very often
the case that the sergeant of the guard will be in command.

Mr. Hucues. That covers any emergency that may arise?

Gen. Crowper. Yes, sir.

Mr. Tmsox. Is there any time when an officer-may be in charge -

of a prisoner without being a guard? Would you call an officer a
guard if he is in charge of the prisoner—you say “commander of
a guard.” :

Gen. Crowper. I have in mind the normal condition, viz, that the
prisoner is held in custody of the guard and an officer is in command
of it. )

Mr. Tison, Suppose that the prisoner was being sent from one
place to anotheér # R SRR

Gen. Crowner. Under such conditions of the service this article
would have no application. An officer who is conveying a prisoner

i

i
i
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across the country would have an order of superior authority for
such a journey, and would have no duty to perform such as is out-
lined here—to report in writing within 24 hours the name of the
prisoner, with the charges against him. He would ordinarily have
no immediate superior to whom he could report. .

~ New article 72 is existing article 69, and no substantial change has
been made. The latter article provides that an officer who suffers a
prisoner to escape shall be punished as a court-martial may ‘(‘hrect.
I think it would better express the meaning if the words “ who,
through neglect or design,” are inserted. The prisoner might escape
without any dereliction on the part of the officer. _

We now come to new article 73, which is rather an important one.
Tt is a substitute for existing article 59 and deals with a situation
where we come into closest relation with the civil authorities. A
soldier commits an offense punishable under military law and also
under the civil law; that is, the jurisdiction in respect of the offense
is concurrent. Existing article 59 provides that upon a proper de-
mand he shall be turned over to the civil authorities for trial.

Mr. Hucnes. The civil authorities in control ?

en. Crownicr. Yes, sir. o o

(T}his recognizes the,superio-r right of the civil authorities. I have
tried to preserve that feature and at the same time remedy certain
defects in the existing article, which T will now proceed to enu-
merate. ) .

First. It specifies offenses against persons and property only, leav-

"ing unprovided for offenses against society or the Government.

Second. It specifies offenses against citizens only, ignoring the
fact that all persons within the United States, whether citizens or
not, are entitled to the equal protection of the laws. )

Third. Tt refers to citizens of any of the United States, leaving
it quite uncertain as to whether citizens of Territories are included.

Yourth. It requires that the application for th,s surrender shall
be made “by or on behalf of the party injured.” Crimes are no
longer punished in this way, but on behalf of the public, and the de-
mand should, of course, come from the civil autho‘rl_tles.” )

Fifth. The article covers only “ officers and soldiers,” and fails to
include veterinarians, pay clerks, and others made subject to military
law. o )

All these defects have been remedied in the new article. .

We now come to the consideration of the new language introduced
into the article, to wit:

Except one who is held by the military authorities to answer for a crime or
offense punishable under these articles.

- the accepted construction of the existing article, it has
beglnﬁgd that Whére the jurisdiction of the military authorities has
attached in respect of a crime committed by a soldier as to which the
civil courts have concurrent jurisdiction the surrender need not
take place under the requirements of the article until the military
jurisdiction has been exhausted. This is a matter of construction
under the existing article, and I have deemed it best to make 1t a
matter of express provision, and let the military trial proceed unin-
terrupted by the demand. o
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Mr. Tirsox. If in the progress of that trial the prisoner would
commit some additional crime, you mean that the trial would go on
for the same crime and he would not be turned over to the civil
authorities for the new crime?

Gen. Crowper. That is an exceptional case that you have stated.
It would depend largely upon the gravity of the new crime. The
comity that prevails between the two jurisdictions has resolved all
such matters heretofore without complaint upon the part of either,
so far as my reading informs me. It would be hard to write into
the law provisions which would govern in every exceptional case. I
think we can rely upon the fact that in the history of this article 59
no complaint on the part of the civil authorities that there was any
lack of ccoperation on the part of the military authorities in recog-
nizing their jurisdiction in important cases has oceurred.

_Mr. Trsox. But why do you say, “except one who is hield by the
military authorities to answer for a crime or offense punishable un-
der these articles, is accused of a crime or offense committed within
the geographical limits of the States of the Union and the District
of Columbia” ¢ Why may he not be held by the military authorities
to answer for a crime which he has committed within the geograph-
ical limits of the United States or the Territories?
~ Gen, Crowpgr. The new language written into the article provides
for this case, and, as I have said, it simply expresses the accepted
construction of the article. Take the case of a soldier on trial for

mutiny before a court-martial. During the progress of the trial he

commits another cffense, defined and punished by the civil law, of
which the court-martial could not take jurisdiction. The trial for
mutiny, which is one of our gravest military offenses, ought not to
stop and the prisoner be surrendered to the civil jurisdiction.: Both
offenses to be tried in the case taken for example are serious offenses.
If there was a marked difference between the two offenses and the
one- of greatest gravity was against the civil law, it is probable
that under the rule of comity, heretofore referred to, the soldier
would be turned over to the civil authorities. '

Mr. Tiusow. Let us get at this a little in detail. *“ When any per-
son subject to military law,” etc., “is accused of a crime or offense
committed within the geographical limits of the States of the Union
and the District of Columbia and punishable by the laws of the land,
the commanding officer is required, except in time of war, upon appli-
cation duly made, to use his utmost endeavor to deliver over such ac-
cused person to the civil authorities, or to aid the officers of justice
in apprehending and securing him, in order that he may be brought
to trial. Any commanding officer who, upon such application, re-
fuses or willfully neglects, except in time of war, to deliver over
such accused person to the civil authorities,” etc. If that exception
was left out that would turn him over to the civil authorities for any
offense committed within that jurisdiction?

Gen. CRowDER. Yes, sir; except wheré the military jurisdiction had
attached. There arve two exceptions written in the new article. To
strike out the latter would leave the law in an imperfect condition.
It has never been a provision of the code to require soldiers to be
turned over to the civil authorities i time of war. @
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Mr. Tson. How much do you change the law? Don’t you nullify
it almost completely by the exception? It looks to me that you are
excepting the very person that the article was made to cover.

Gen. Crowpzr. I think I can clear up that point by reading from
Winthrop on Military Law, volume 2, page 1081, a passage which will
explain the significance of the new language which I have introdnced
and make it apparent that it is expressive of the accepted construc-
tion of the existing law: .

Where a civil and a military court have concurrent jurisdiction of an offense
committed by a military person, the court which is the first to take cognizance
of the same is entitled to proceed.

"This portion of the text is based upon Sixth Opinions of the
Attorneys General, page 414.

‘Mr. Winthrop continues:

And although the precedence of the civil jurisdiction is favored in the law,
yet if this jurisdiction does not assert itself until the other has been duly as-
sumed in the case, its exercise may properly be postponed until the other has
been exhausted. Upon the commission of such an offense of a serious charac-
ter the military authorities will in general properly wait a reasonable time
for the civil authorities to take action; but if. before the latter have initiated
proceedings under the article, the party is duly brought to trial by court-
martial for the military offense involved in his act, the commander may, and,
ordinarily will, properly decline to accede to an application for his surrender
to the civil jurisdiction until at least the military trial has been completed and
the judgment of the court has been finally acted upon—
citing in this connection Steiner’s case (6 Opins., 423) and Howe's
case (idem., 513-514). 7

Mr. TisoN. Now, suppose a soldier in a drunken fury strikes an-
other soldier or an officer, That is, under the civil law, a serious
breach of the peace. It may become a crime. He may have assaulted

rim sufficiently to have malmed him, so as to make it a serious crime.
1t is also a crime under those articles—striking his superior officer,
we will say. Now, as I understand it, under this article, after he
has been placed under arrest, which he naturally would be-—then
under this exception there would be no necessity for turning him
over to the civil authorities at all. :

Gen. Crowper. He would not be turned over to the civil authorities
until after his trial by the military authorities is completed. Then
he would be. That is the effect of the language which I have intro-
duced into the law. That is the construction which has been read
into the act and which is to be made a matter of express provision.
1f you leave it out we would still be governed by this construction,
and the execution of the law would remain unchanged.

Mr. TinsoN. Suppose the article were left out entirely, what seri-
ous detriment would it be? _

Gen. CrowpEer. I think there would be very much opposition on
the part of Congress to leaving the article out altogether. It would,
of course, strengthen the hands of the Army—put it under no obli-
gation to recognize civil jurisdiction in such cases.

Mr. TiisoN. You have made no obligation now. In case the mili-
tary authorities have arrested a man and are holding him for trial,
you have imposed mo obligation upon the military authorities to

{urn him over to the.civil authorities. ... Lo
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~ Gen. Crowper. The obligation is simply after the completion of
the military jurisdiction—after the military jurisdiction has been
exhausted. That is the provision of that article. '

Mr. Tison. Where does it say that it shall be done after the
military trial has been finished ? -

Gen. Crowper. When the accused person ceases to be held by the
military authorities he comes under the provision of the article.
When he is no longer held, then the requirement of the new article
becomes explicit that he shall be turned over. If I thought it did not
mean that, I should ask to have the requirement put in such language
that it could not be mistaken. We could get along in the future, as

in the past, without the new language, and if there is objection to it

it can be left out.

Mr. Tirson. I would not want to take it out of the law. I think
the military ought to be given sufficient power to maintain itself in
proper circumstances, and I should not wish to see it taken out of
the law. But my question was whether it will do it clear enough,
as you have expressed it here, to make it reliable. If, as you say, it
is in accordance with the construction of the law, it would probably
cause no confusion at all, '

- Gen. Crowper. No confusion-at-all, I think.

. Now: we come back to the subheading “ War offenses,” page 30.
There is very little change in any of these articles defining war
crimes and punishments. The only difference between the projected
and the existing code is that related articles have been brought to-
gether under a subheading entitled “ War offenses.”

_ Article 74 is a consolidation of articles 41 and 42. T believe there
is nothing in particular to call attention to in that article.

- Mr. Huenes. “Any officer or soldier who misbehaves himself be-
fore the enemy,” etc., shall suffer death. Doesit meanthat? [Read-
ing from new article.]

Gen. Crowper. Suffer death or such other punishment as a court-
martial may direct. The death penalty is not mandatory.

Article 75 has some new language. The existing article says, “ any
garrison, fortress, or post,” and I have added “ camp, guard, or other
command,” giving the article broader application. "In other respects
the article remains unchanged. ) :
- Article 76, “ Improper use of countersign”——

Mr. Tizson. You simply made that apply to any person subject to
military law, instead of any person belonging to the Army?

Gen. Crowber. Yes. This includes anybody connected with the
Army who might be given the countersign. We use the counter-
sign in time of war and in time of peace, but the old article does not
distinguish between war and peace. It seems absurd to impose the
death penalty for making known a countersign in time of peace.
You will notice a change has been made there to distinguish between
war and peace. S

Mr. TiLson. Suppose it was in time of war and this occurred while

you were going through a course of training of troops?
. Gen. Crowper, We would expect the court to exercise a wise dis-
cretion, and if:it-made an.error, that.the reviewing authority. would
correct it.o: Tt is pretty hard:to:distinguishidn the law.between the
line of communications or the base of supplies and:the fighting front
of the Army.

QT
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Mr. '1iuson. You think that is sufficiently taken care of by leaving
it open to “such other punishment as a courts-martial may direct ”?

Gen. Crowper. Yes; I think so.

Mr. Tiuson. Is that ‘a misspelled word? Do you mean
martial 7% ' . )

Gen. Crowper. It should be “court-martial.” There is a mistake
in spelling there. ) o

Article 77, “ Forcing a safeguard.” The only change in that is to
substitute for “ Whosoever belonging to the armies of the United
States ” the words “Any person subject to military law.”

Mr. Hucuges. That is better language. o

Gen. Crowper. Yes. The words “in foreign parts” are omitted.
_ Article 78 deals with captured property. Under the existing ar-
ticle 9 there is no penal section except the general provision “for
neglect thereof the commanding officer shall be answerable.” The
penal section has been supplied in the new article by the insertion
of the words “any person subject to military law who neglects to
secure such property or is guilty of wrongful appropriation thereof
shall be punished as a court-martial may direct,” which substitutes
the last clause of existing article 9. o

Article 79, “ Dealing in captured property.” This is an attempt to
make the Articles of War out of section 5318 of the Revised Statutes.
There is no change except “All persons in the military or naval serv-
ice of the United States” is changed to “Any person subject to mili-
tary law.” The statute is not repealed and is left in force to cover
the Navy. o ]

Mr. Trson. The statute as it applies to the Army is made an ar-
ticle of war? ] _ ,

Gen. Crowper. Yes. The same may be said of article 80, “ Intro-
ducing goods into enemy territory.” That is section 5306, Revised
Statutes, which was in the nature of an article of war and is here
transferred to the new articles. It was enacted during the Civil War
and worked satisfactorily during that period, and 1t also worked
satisfactorily during the period of the Spanish-American War. _

Mr. Trson. You think it would be better to make the statute an
article of war? ' :

Gen. CrowpDer. Yes; because the service does not have access to
the Revised Statutes, as a rule. ) ) .

Mr. Trtsox. You realize that you are making the Articles of War
much longer? ] .

Gen. Crowpgr. On the contrary, I have incorporated 9 provisions
of the Revised Statutes, 21 provisions of the Statutes at Large, and
have reduced the articles from 129 to 119 and made them shorter.

Mr. Tirson. You mean that the total length of the Articles of War
as vou have them here will be shorter than they are at present
' é’en. Crowpzr. I think so. ) B . .

Article 81, “ Relieving, corresponding with, or aiding the enemy.
That is a combination of existing articles 45 and 46 without sub-
stantial change, except that it recognizes the authority of the military
commission along with the courtmartial to try these of‘fegsgs. I:f
you retain the phraseology “ whosoever relieves the enemy,” it sug-

“ courts-

”

" gests the civilian“as well-is :thézperson-in militaryzservice, and for

that reason we bfing-inte'this article a recognition of this year;cour
Ygu will find that a,%so in the next article, 82, relating to spies. That
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article 82 is section 1843 of the Revised Statutes incorporated with-
out any change whatever. That statute was passed during the Civil
War and expressly recognizes military commissions in the last line
which is my justification for recognizing them here and in the pre-,
ceding article. It is an offense which can be committed by a civilian
as well as a person subject to military law, and that makes it neces-
sary to recognize the military commission.

. Mr. Tiuson. You think that it is absolutely necessary to maintain
that punishment, the death penalty? '

Gen. Crowper. Yes. When you come to interfere with the death
sentence in time of war you impair efficiency of your field armies.
I will have more to say on that when we get through with the puni-
tive articles. .

M:: Huemes. We will adjourn now until 10 o’clock Monday
morning.

TrE CoMmMITTEE ON MILITARY AFFAIRS,
Monday, May 27, 1915.

The committee this day met, Hon. James L. Slayden (acting chair-
man) presiding. ’

STATEMENT OF BRIG. GEN. ENOCH H. CROWD'ER,» JUDGE ADVO-
CATE GENERAL, UNITED STATES ARMY—Continued.

Mr. Sraypex. General, you may proceed.
© Gen. S}ROWDER. Under the subhead “ Miscellaneous crimes and
offenses,” we have a series of articles which could not be conveniently
classified under other headings. The first one, article 83, substitutes
article 15 of the existing code. Article 15 provides that “Any
officer who, willfully or through neglect, suffers to be lost, spoiled, or
damaged any military stores belonging to -the United States shall
make good the loss or damage and be dismissed from the service.”
The sentence is mandatory, irrespective of the value of the property.
The willful loss of property of the value of 25 cents would come
within the terms of the article. I have taken away the mandatory
character of the sentence, preserving the obligation to make good the
loss or damage. .

Mr. Suaypex. That is a reasonable modification ?

Gen. Crowper. Yes, sir. :

Waste or unlawful ‘disposition of military property issued to sol-
diers is covered by new article 84, which is a combination of articles
16 and 17 of the existing code. I have made no change in it, but I
desire to ask the committee to make a change. The words “ to him,”
in the sixth line, ought to be omitted to cover this situation. ’

Mr. Suaypen. “Issued to him for use in the military service”?

Gen. CrowpER. Only the words “to him.” A soldier leaving the
service sells his clothing to a comrade who continues in the service.
The purchaser avoids in this way the necessity of drawing upon his
clothing allowance and accumulgtes a credit. The Government is
just as much, inferested in protecting that property as any other
gropeljty used in the service. .. My attention was called to these words

y some of the criticisms which I have received since these articles
were first sent out. '

Sy
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In the next article, article 85, there is an important change The
old article provides:

Any officer who is found drunk on his guard, party, or other duty shall be
dismissed from the service. .

In the early codes, the Revolutionary War code, that article read:
« Guard, party, or other duty under arms.” In the revision of 1806
the words “under arms” were omitted, which left the phraseology,
“guard, party, or other duty.” The construction which the article
has since received is that the new phraseology covers all descriptions
of duty, so that the sentence of dismissal for an officer is mandatory,
no matter how unimportant a duty he was executing at the time he
was found drunk. ‘ '

Mr. Suaypex. That is a question where the punishment does not
fit the crime? :

Gen. Crowper. I think so. Yet the court is required to give the
sentence of dismissal in every case. This violates the theory of our
code, which assigns to courts rather than to reviewing authorities the
power to assess and grade punishment. Under this mandatory pro-
vision the court has no discretion in the matter at all. I have also
suggested a change to distinguish between drunkenness in time of
war and in time of peace. I do not think there can be any question
about the advisability of these changes.

In article 86, which relates to the misbehavinr of sentinels, there
is another important change. I would first invite your attention to
article 89, which the new article substitutes. It says:

Any sentinel who is foundsleeping upon his post. or who ‘leaves it before
he is regularly relieved, shall suffer death, or such other punishment as a court-
martial may direct. :

Mr. Huears. That is absolutely mandatory?

Gen. Crowper. Take the case of a sentinel at Fort Myer who goes
to sleep on post. He is within the terms of this article, because it
does not distinguish between war and peace. It is one of the capital

_ offenses. Of course, that is an absurdity in the law. No one would

think of punishing with death a sentinel found asleep on post at
one of oar peace garrisons, and of course the court never gives the
death sentence in such a case, but it is permissible to do so, and I
do not think it should be. There is one other change. It is be-
leved that a sentinel found drunk on post has offended to the same
degree as the sentinel found asleep on post, and I have changed the
new article so as to cover both offenses, and provided that when
committed in time of war the death penalty may be adjudged, and
that when committed in time of peace the offender shall suffer any-
punishment except death that a court-martial may direct.

Mr. Saypen. 1 see one little difficulty. It seems to me there is
absolutely no trouble about telling when a person is asleep, but it
may be a matter of judgment when a man is drunk.

Gen. Crowper. That is a difficulty we encounter under other ar-
ticles of war punishing drunkenness. I think courts make very few -
errors in their findings in such cases.

Articles 87 and 88, on the next page, may well be considered to-
gether. They came down to us.from the ancient codes; and were use-
Ful in the days when “arinies ‘were without the, trained and efficient
commissariat of the modern army. It was then'the policy to ‘encour-
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age the inhabitants to bring in supplies. The articles are not without

their use to-day. Vendors of victuals, supplies, and edibles still visit -

our camps, garrisons, and forts. I have broadened the provision of
article 18 and have dropped the punishment of mandatory dismissal
In this article, and also the death penalty of article 56-—both mani-
festly inappropriate. Under article 18 any officer who, for his private
advantage, lays any duty or imposition upon or is interested in the
sale of products of vendors was punished by mandatory dismissal.

Mr. Evans. Should it not be penal if he does it for anybody’s ud-
vantage?

Gen. Crowper. He might do it for the purpose of securing funds
for the sick, or other laudable purpose. The prohibition is against
private gain. ' .

Article 88, you will observe, is a related provision. It comes to us
from the code of Gustavus Adolphus (1621), and had a place in all
the early British codes. I have stricken out the words “foreign
parts,” and I have omitted the death penalty, which is never an ap-
propriate penalty for the offense of doing violence to a man who
brings provisions in, unless the violence results in homicide or bodily
injury, when it can be reached under another article. ,

Article 89 is a partial substitute for existing articles 54 and 55.
It preserves the punitive part of these articles. The administrative
part is transferred to new article 105, to which I will later call your
attention. When our soldiers take the field there are not infrequently
minor depredations against the property of civilians. Articles 54 and
55 were intended to remedy that. They direct officers to keep order
and redress abuses, such as maltreating persons or the willful destruc-
tion of property, and to see that justice was done to anyone whose
property had been despoiled to the extent that the offenders’ pay shall
go toward reparation. ’

- Mr. Scaypen. Partly?

Gen. CrowpEer. Yes, sir. 1 have made some reference to these ar-
ticles in my opening statement, referring to the presence in them of
a good deal of archaic language. I have preserved, in new article 89,
the punitive part of articles 54 and 55 in language which I think
covers very substantially the provisions of the existing law.

An occasion arose for applying articles 54 and 55 when the Sepa-
rate Brigade was stationed near Galveston, Tex., in the summer of
1911. Some soldiers undertook to utilize a boat on a near-by lake for
diving purposes, and they destroyed the boat. The owner of the
property petitioned under these articles for redress, and proceedings
to which I will call your attention in discussing new article 105 were
inaugurated for the purpose of fixing the responsibility upon the
offenders and to.reimburse the citizen who had lost his property.

Articles 90 and 91 are related articles, and are substantially arti-
cles 25, 26, 27, and 28 of the existing code. I can give you a better
idea of the articles and their purposes by reading a very short ex-

tract from a standard work on military law:

The twenty-fifth, twenty-sixth, twenty-seventh, and twenty-eighth articles,
having a common history and purpose, will be considered together. All codes
of military discipline subsequent to the introduction of the standing army in
England have contained provisions calculateéd to repress, and eventually to sup-
press, the practice of dueling.

In article 36 of the Prince Rupert code ‘“reproachful or provoking speeches
or acts” are prohibited, as are “ challenges.to fight duels,” and it is declared
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to be a military oftense for an officer or soldier “to upbraid another for 1'efps—-_
ing a challenge.” Dueling is expressly prohibited, and 0tﬁce1‘§ commanding -
euards ave forbidden to “suffer either soldiers or officers to go forth to a duel
or private fight.” Finally, “in all cases of duels the seconds shall be taken as
principals and punished accordingly.” The several requirements of the articles
of 1874 relating to this subject can be traced without d_1ﬂficulty _through.the
King James articles of 1686 to the comprehensive provisions qt the Prmqe
Rupert code above cited. Tt is proper to remark, however, that in the Ameri-
can articles, as in the HEnglish codes of the eighteenth century, dueling, as such,
is not expressly prohibited, the provisions respecting challenges, promoters, aqd
the like being in the nature of measures of prevention. The British articles in
respect to this subject underwent considerable modification jn 1844, when du.‘el-
ing, as such, was expressly prohibited; as so modified the articles were embodied
jn the permanent Army discipline act of 1881.

In new article 90 we have the existing article 25 substantially with-
out change, except that its provisions are extended to persons subject-
to military law. B o .

I have attempted to draw within the provisions of the hew article
91 all the substantial provisions of articles 26, 27, and 28. I want to
say that since preparing this article my attention has been called
to the corresponding article of the British code. As these articles—
the articles here under discussion—all have a British origin, it is
interesting in this connection to refer to the British code and note
its present requirements.

Mr. Staypex, What are you reading from ?

Gen. Crowper. From the British Articles of War. Article 38 of
the British code is very brief and seems to cover every point that
I have covered in this revision and one other, and I want to ask the
committee if it would not be advisable to substitute the present
British article for our own. The British code says (art. 38):

' Every person subject to military law who commits any of the follovqing
offences; that is to say, (1) tights, or promotes, or is concerned in, or connives
at fighting a duel; or (2) attempts to commit suicide, shall, on conviction by ]
court-martial, be liable, if an officer, to be cashiered or to suffer such less pun-
jshment as in this act mentioned, and if g soldier, to suffer imprisonment or
such less punishment ds is in this act mentioned. .

They have gotten rid of the archaic language employed in their
earlier codes and have put in this brief article in substitution. I
want to ask the committee if it would not be better in this instance
to copy the British code?

Mr. Evaxs. Instead of article 91°?

Gen. Crowper. Instead of new article 91. .

Mr. Evans. I think so, and especially on account of lines 20 to 24
of article 91, which preserve a very beautiful piece of archaic lan-
guage. That is not the intention of this code?

Gen. Crowper. No, sir. ‘ o : L

Mr. Evans. There is one thing that this article does not mention,
and that is the person who believes the challenge has passed and fails
to report. _ .

Gen. Crowper. Would that not be covered by * conniving ”#

Mr. Evans. No, sir. It might be made to'read “ or having kriowl-
edge thereof fails to report.” . L o

Gen. Crowper. Would you retain the provision in regard to at-
tempts to commit suicide?

Mr. Evans. I think so.

28870—S. Rept. 229, 63-2 T
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- Gen. Crowpzr. I served as jud / i

‘ . / judge advocate of a department in 1909
~for three months, and in that time we had three cages of attempted
suicide, which we tried under the general article. It is an offense of

not infrequent occurrence in our service, and I would like to see it

_expressly punished in the code. I woul : 't adi
iy Pt would suggest an article reading

-Every person subject to military law who fights or promote i ¥

1p 01: coun\wes at fighting a duel or having k%lowledgle the(i'izosf Oflmllgs ct?i%;ﬁ%
the same, ‘or w_ho att_empts to commit suicide, shall, on conviction by court-
.ma}rtlal, b(_a punished, if an officer, by dismissal from the service (they use the
tgl_m cash1e1_-ed) or t_o suffer such less punishment as the court-martial may
direct, and if a soldier, to suffer such punishment as the court-martial may

direct.

. We come now to a very important article in the new revision—
untpolrta&t because it embodies a substantial change. I vefer to new
:;tiglgs 2 alelz(}iltélgl, with -its related: article, 93, substitutes existing

I wish, first, to invite your attention to articles 58 and 62, which
you will find printed in the right-hand column. From these two
articles military courts derive all the jurisdiction they have to pun-
ish civil crimes. Article 58 is operative only in time of war. It
ecovers capital crimes and the graver noncapital crimes, thus over-
lapplng‘ article 62, which is operative both in peace and war and
covers “all crimes not capital.” In view of the overlapping of these
two provisions we are compelled upon the breaking out of war to
stop pleading under article 62 the noncapital crimes enumerated in
article 58, a difficulty which leads at the outbreak of war to numerous
errors in pleading.

It will be noted that under the existing law—articles 58 and 62—
courts-martial have no jurisdiction of capital crimes in time of peace.
My proposition, explicitly stated, is to give courts-martial jurisdic-
tion of the only two crimes made capital by the new penal code of
the United States, viz, murder and rape, when committed by persons
subject to military law in our foreign possessions, leaving these,
crimes to be tried by civil courts when committed within the geo-

ra}l))lpcal limits of the States of the Union and the District of Co-
nmbia. ' '
. Unde_r the present condition of the law, if one of our soldiers sta-
tioned in the Philippines commits a capital offense there, he goes
before a court consisting of a single judge, to be tried for his life,
and in a majority of cases it will be a native judge. The soldier
will be tried under a code which has not been Americanized in all
respects and by a court administering what is essentially an alien
Jplll'\?pr]%dence. ra bl . '
- -Mr. Evans. I do not believe that is the trouble you usu '
But the trouble is that an American soldier kills a nZtive. lly have,

Gen. Crowper. That is the usual case.

Mr. Evans. To leave that entirely to a court-martial, while the
soldier does not always get off, it is a question whether it would not
rendf_r our administration abroad unpopular. Theré is the serious
question. ' : : '

Gen. CrowpEr. That is a legitimate criticism of the article and
one which I had considered before proposing article 92. I was in-
fluenced to propose the article largely, perhaps, by experience during

’

. et - e e ) et
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our second intervention in Cuba. It was not very long after that
intervention had been inaugurated. until two soldiers were charged
with homicide of some nafives. There was no civil court of the .
United States having jurisdiction. Plainly the court-martial could
not try them, as the condition was not war. There were two courses
open: First, to surrender them for trial before a Cuban court, which
administered a jurisprudence in all respects alien, with whose pro-
cedure they were unfamiliar, and which was conducted in a language
not understood by the accused soldiers; the second course was to
utilize the extraordinary authority which inhered in the office of the
provisional governor and which extended to the making of laws, to
promulgate a special decree creating a provisional court for the trial
of these men. This second course was followed, and the accused
soldiers were tried by a court composed of officers’ of the Army,
which administered the provisions of the Spanish criminal code.
Should we be confronted again with the necessity of intervention,
that situation is likely to repeat itself. I have been determined to
avail myself of the first opportunity to pass up my share of respon-
sibility for the continuance of these conditions to higher authority.

Mr. Hucies. In lines 4, 5, and 6 control is given to the local au-
thority in time of peace? :

Gen. CrowpEr. Within the United States and the District of Co-
lumbia capital crimes will continue to be punished by the civil courts
under lines 4, 5, and 6. The new article giving authority to courts-
martial to try these crimes is operative only in our foreign posses-
sions; the language of the article would make it operative in Alaska.
T do not insist upon Alaska being included, but I think as long as
conditions there are unsettled there would be some propriety in pro-
viding that soldiers stationed there should be tried for these offenses
by their own officers. It is not, however, a provision that I would
insist upon. : ‘

Mr. Evans. I think that we had better trust our own people.

Gen. CrowpEr. The argument that appeals to me is that a soldier
goes to one of our foreign possessions in obedience to orders to serve
the interests of his Government, and it does not seem to be keeping
faith with him to turn him over to an alien court to be put upon trial
for his life. ‘

- Mr. Evans. That does not impress me so much. A man who com-
mits murder is not entitled to extraordinary consideration.

Gen. CrowpEr. But he is entitled to a fair trial.

"Mr. Evans. Yes, sir. . : o

- Mr. Suaypen. That brings us up against the question, Can he not
get a fair trial in those courts? _ S

Gen. CrowpEr. We look forward to the time when he can. The
time when I was there—1898 to 1901—was a period of insurrection.
At that time, and for a considerable period thereafter, your question
would probably have had to be answered in the negative.

In the event new article 92 is rejected, I would suggest that article
58 be retained as article 92, eliminating therefrom all’ moncapital -
offenses, because we shall have ample authority to try offenses not
capital under the succeeding article. It is a source of confusion and
embarrassment to charge these noncapital erimes under one article in
time of war and under another in time of peace. ST

Thereupon, the committee took a recess until 8.15 p. m.
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EVENING SESSION.

At the expiration of the recess the committee reassembled.

The Acring CHalRMAN. Gen. Crowder, you may proceed.

Gen. CrowpEr. I pointed out that in articles 58 and 62 of the

existing code, published on the right-hand column of page 37, at
the top, that those articles give to courts-martial their grant of
jurisdiction to try civil crimes. All the jurisdiction of a military
court to try civil crimes is conferred by these two articles. The
first article, 58, relates to the time of war, insurrection, or rebellion;
the second article is in operation both in peace and war.
_ As the second of those two articles covers all crimes not capital,
1t covers every crime mentioned in article 58 except murder and rape,
which are the only offenses punishable by death in the penal code of
the United States. But that is sufficient statement to show you that
the two articles overlap each other. We must try all crimes not
capital under article 62 in peace, but in time of war we have to jump
to the fifty-eighth article of war—to try the most serious noncapital
crimes we must go to article 58. The proposition in article 92 is to
give jurisdiction to the court-martial to try murder and rape outside
the geographical limits of the States of the Union and the District of
Columbia. The effect of article 92 will be to give us jurisdiction to
- try our soldiers for murder or rape outside of the States of the Union
and of the District of Columbiaj that is, in Alaska, the Philippines,
and Porto Rico, or in Cuba, should we again intervene there.

Our soldiers go to these foreign possessions under orders; it is true
~ they volunteer for military service, and that is understood to carry
with it an obligation to serve anywhere the Government needs their
services, but, in a sense, they go there under compulsion, and it-seems
to me unjust that when in compliance with the orders of their
country they go into a land where the jurisprudence is an alien one,
and where it is exercised in a language which they do not understand,
it'lsi unfair to turn them over to the courts of such a country for
rial.

Article 93 is a substitute for article 62 of the existing code, but not
a complete substitute. It seemed to me that it was objectionable to

try such grave crimes as are enumerated in article 93, manslaughter,.

arson, embezzlement, perjury, and assault with intent to commit any
felony, under a general authorization of existing article 62 to try the
‘crimes not capital. It seemed to me that they ought to be enumer-
ated in a separate article, these graver noncapital crimes, and retain
article 62 in the new code for the purpose of trying minor crimes that
.escape enumeration in a penal code. I have therefore grouped the
principal noncapital crimes in article 93; that is, made them the
subject of a separate article.

It reads:

Various crimes.—Any person subject to military law who commits man-
slaughter, mayhem, arson, burglary, robbery, larceny, embezzlement, perjury,
assault with intent to commit any felony, or assault with intent to bodily harm,
shall be punished as a court-martial may deem——

Mr. Evans. Let me ask you, there, General: Where do you want
to retain 62 in there? -

Gen. Crowper. I have retained it, and I will explain this retention.
It is the last article in the penal code.

. e
R

. punishes the crime by the single designation “murder,
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Mr. Evans. Let me ask you one question on that. I have but one
question on article 93, and that is whether that definition is exclusive
without doubt. There are some crimes that, under the definitions of
some States, that you would not include here. Now, many States
have murder in the first and second degree. Then, in that case—we
will say—what would be the construction here? If they are tried in
times of peace it would not make any difference; in times of .war I
do not know that that makes any difference. You are satisfied that
you have gotten everything that you need to have? You need have
no general words? .

Gen. Crowpzr. I am satisfied with that, because we have been ex-
ercising our war jurisdiction for all time under an artic’l,e “Which

man-
slaughter,” “larceny,” ete.; and in peace we punish civil crimes under
the authority of the existing sixty-second article of war to punish all
crimes not capital. .

Mr. Evans. Suppose we had there “or commit any felony ”?

Gen. CrowpEr. Where?

Mr. Evans. T am simply speaking of the result.

Gen. CrowDER. Article 93¢

The Cmamrman. It ig in there.

Mr. Evans. Assault with intent to commit any felony?

Gen. Crowper. I thought I had a complete list of felonies.

Mr. Evans. I do not at this moment recall any you have not got.

Gen. Crowper. If I have omitted any it will be caught by article 62
in the form I have retained it in the new code, viz, “all crimes. not
capital.” That language is retained in new article 96.

Mr. Evaxs. What crime of the military law, General?

Gen. Crowper. We adopt the definition of the common law or of
the statute law of the United States. Chief Justice Fuller in Carter
v. McClaughry (183 U. S., 897) says of the reference of the existing
62d article to “ all crimes not capital ” that it embraces crimes created
and made punishable by the common law or by the statutes of the
United States. .

Mr. Evaxs., We are, in the statutes of the United States, constantly
making certain trade relations crimes that did not use to be. That
raises quite a question. Where is this last section ? )

Gen. Crowprr. It is the last punitive article, No. 96, on palke 40.

Mr. Evaxs. We ought to construe these two articles together.

Gen. Crowper. There is no overlapping of jurisdiction between
them. You will notice that article 96 says, “not mentioned in these
articles.”

Mr. Evans (reading)+

Though not mentioned in these articles, all disorders and neglects to the
prejudice of good order and military discipline, all conduct of a nature to bring
discredit upon the military service, and ull crimes or offenses not capital of
which persons subject to military law may be guilty, are to be taken cognizance
of by a general or special or summary court-martial, according to the nature
and degree o_f the offense, and punished at the discretion of such court.

I think we want sufficiently definite expression to cover that. You
have that covered here. You say, “all conduct of a nature to bring
discredit upon the military service, and all crimes or offenses not
capital.”

Gen. Crowper. Yes, sir.

[
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Mr. Evans. Here are certain crimes and offenses.

Gren. CROWDER. You asked me a question a minute ago as to how
we would handle degrees of murder and other crimes established by
civil statutes. Degrees of crime are not known to military law.
Winthrop says in his comment on the fifty-éight article of war:

It is to be observed that as these crimes are not specifically defined in the
article or elsewhere in the written military law, they are to be interpreted by
the doctrines of the common law, each being viewed as the common-law offense
of the same name.

In this connection it may also be noted that no such distinction as degrees
of offenses, such as are established by the statutes of some of the States, are
recognized by the military law, and that such distinctions have no bearing what-
ever upon the subject of the definition of the crimes specified in the article, but

are material only with reference to the question of their punishment, hereafter -

to be considered. (Winthrop’s Mil. Law and Prec., vol. 2, p. 1040.)

Mr. Evaxs. Whether we want to continue that as the law is the
question,

Gen. CrowpEr. It is a simple procedure to enumerate the various
crimes by name, leaving us to the common law for a definition of the
crimes and without going into the refinements of statutory definition.

Mr. Evans. Let us get right down to the cases that may happen.
This refers.only to the trial outside of the United States. Section 98
contains no such limitations?

. Gen. Crowper. Oh, no. We try all crimes not capital now within
the States. . ’

Mr. Evans. Within the States, by military

Gen. Crowper. By military courts?

Mr. Evans. Yes.

Gen. Crowper. We only stop ab capital crimes.

Mr. Evans. Embezzlement, robbery, larceny, ete., are to be tried
according to the military law; in other words, you are to try certain
crimes committed within the jurisdiction by a law different some-
times from the civil law of that jurisdiction?

Gen. Crowber. Yes. However, we can not, in the punishment of
any of those offenses, give penitentiary confinement unless it is au-
thorized by the law of the place.

Mr. Evans. That is interesting, and may cause some question
where the law of a place does not mention the crime by the same
definition you have 1t here; whereas you have murder in the first
and second degree, that would not apply to murder—yes, it would,
because murder is not a capital offense in certain jurisdictions.

(Gen. Crowper. No. '

Mr. Evans. All T want to do is to see that it is inclusive, so that
when we are through with this legislation some question does not
arise for which we have not covered the ground.

Gen. Crowper. I felt I was following safe lines when I adhered to -

the terminology of the old law in respect of the enumeration of civil
crimes.

Mr. Evans. Where, then, is there a conveyance of jurisdiction in
this code to try offenses less than capital in times of peace?

Gen. Crowper. Where is the authority?

Mr. Evans, Yes. )

Gen. Crowber. In article 96, page 40. I intend to leave that there,
but to take out of it the more i1mportant noncapital crimes and
enumerate them in 93.

REVISION OF THE ARTICLES OF WAR. 103

Mr. Evaxs. You are answering my question now. My question
is that I have not seen any absolute grant of jurisdiction. There is
not any in the proposed code, except that you added it to No. 62.

The CHAIRMAN. What is it you can take out of 62 but that? I de
not see any enumeration of crimes there.

Gen. Crowbprr. All crimes not capital are included in the new
article 96 and were included in old article 62. We have precisely
the same grant of jurisdiction in both articles as to noncapital crimes.

The Cramrmax. Manslaughter, mayhem, arson, burglary, etec.?

Gen. Crowper. We have never had any express grant of jurisdic-
tion to try the crimes you enumerate, except in article 58 in war.
As I have explained, we have been trying them under the general
article—article 62-—which gives authority to try all crimes not capi-
tal; and I thought it proper that this general designation should be
departed from to the extent of enumerating the more important non-
capital crimes and making them the subject of a new article, which
I have done in new article 93.

Mr, Evaxs. You could fix this article this way [reading]:

All crimes not capital and all disorders, etc., are to be taken [scratch out
“ though not mentioned in the foregoing Articles of War ”]-—are to be taken

cognizance of by general, regimental, garrison, or field officers’ courts-martial.

We want to change the present system. You have three courts-

" martial, have you not?

Gen. Crowbper. Yes, sir; general, special, and summary.

Mr. Evans. Then, scratch out d by regimental, garrison, or field
officers’ courts.”

Gen. Crowper. I see your point, Mr. Evans. You do not see any
grant of jurisdiction to any of the courts provided for in the new
code, and you are looking for such a grant of jurisdiction as you

. find in existing articles 81, 82, and 83, relating to regimental and

garrison courts?
Mr. Evaxs. Yes, sir. o . ]
Gen. Crowper. The grant of jurisdiction to try these offenses is

" made express in an article which we passed the other day and which

ig inserted in the new code under the subhead “ Jurisdiction.” You
will find it on page 6 of the report.

Mz, Evans. This covers it right here [indicating].

Gen. Crowbpgr. It appears here because I have tried to keep out
of the punitive articles any grant of jurisdiction and put that grant
in the articles relating to jurisdiction.

Mr. Evaxs. I have got 1t here on page 6.

Gen. Crowper. In article 12 on page 6 [reading]:

General courts-martial shall have power to try any person subject to mili-
tary law for any crime or offense made punishable by these articles and any
other person who by statute or by the law of war is subject to trial by military
tribunals.

In the following article 13 on the same page it is provided that—

Special courts-martial shall have power to try any person subject to mili-
tary law, except an officer, for any crime or offense not capital made punish-
able by these articles * * *, ]

Then follows in article 18 a limitation upon the power of special
courts-martial to punish, viz, six months’ confinement and forfeiture.
By reason of this limitation upon the power to punish the graver non-

e

capital offenses are not tried by this court. '
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In the old article the grant of jurisdiction was in the punitive
articles. We have separated them in this new code. '

Mr. Evans. That answers the question, I think.

Gen. Crowprr. Now, we come to article 94, which is taken from
§}81$4Rev1sed Statutes and made an article of war in the revision of

Mr. Kann. May I ask you one question before you go on to that?
I have just come 1n, General.

(Gen. CROWDER. Yes, sir.

“Mr. Kanx. Article 93 says that attempt to commit any felony, or
agsault with intent to do bodily harm, shall be punishable as a court-
martial may direct. I have not looked up the statutes for some little
time, but my recollection is that the statutes make very few offenses
felonies. Have you looked into that, Gen. Crowder?

Gen. CrowpEr. Well

Mr. Xanan (continuing). That a good many things in the statutes
are called felonies which in the States are only misdemeanors.

Gen. Crowper. I have had in mind the old common-law felonies.
Offenses that carry penitentiary confinement.

Mr. Kaux~. I know a very large number of offenses defined and
punished by State codes fall into that category. That is true of the
State codes; how about the Federal ¢
~ Gen. Crowper. The new Penal Code of the United States went
into effect January 1, 1910, but I do not think it made any change
in thig regard. I have not critically examined it.

Mr. Kauax. I have not looked it up for some little time.

Gen. Crowper. New article 94 is existing article 60 with abso-
lutely no change except the phrase “ any person in the military serv-
ice of the United States” is made to read in the new article “any
-person subject to military law.” . i

The Curairmax. Otherwise it is precisely the same?

Gen. Crowper. Yes, sir; its origin is the enactment of Congress
during the Civil War period to provide adequate means for punish-
ing frauds in connection with the military service, which were fre-
quent during that period. It is a very serviceable article to-day.
We have tested every clause of it by numerous prosecutions and no
defect has yet been found.

Mr. Kaax. Why do you prefer the new language to the old?

Gen. CrowpEer. Because the phrase “any person in the military
gervice ” does not include all persons subject to military law. We

-have these numerous retainers to the camp and contractors serving
with the Army in the field who can commit fraud. )
" That takes us to article 95. There is a very slight change in
article 95. I have included the words “or cadet,” so as to make
the article read (reading):

Any officer or cadet who is convicted of conduct unbecoming an officer an.d
gentleman shall be dismissed from the service.

It is now the accepted construction that a cadet is neither an officer
nor an enlisted man; he does not fall, therefore, within the pro-
vision of old article 61, which punishes conduct unbecoming an officer
and a gentleman,

The Cumairman. General, do you need that about the cadets?

-Gen. Crowpzr. There is a little bit of sentiment attached to that.
We have the idea of building up among the cadets the standard of
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an officer; and I wanted authority to try them as officers for conduct
unbecoming a gentleman.

The Cmaimrdan. May you not by doing that affect other matters
that you do not have in mind .

Gen. Crowper. Well, I would be glad to be informed.

The CHaIRMAN. May you not be giving them a pensionable status?

Mr. Kanx. If he is dismissed from service for conduct unbecom-
ing an officer and a gentleman, I do not think he could get any
pension. ,

The Cmairmanx. Certainly not. I was just wondering if that
generally did not affect the legal status of a cadet in a way?

" Mr. Evans. I doubt if the infliction of punishment would create
that status.

Gen. CrowpEr. I do not think this changes the status; on the con-
tary, it emphasizes the difference, by the fact that the term cadet
is recognized as not embraced in the term “ officer.” Tt says in effect
the standards of the officer we will exact of the cadet.

Mr. Evaxns. That does not create the same status—it differentiates
rather than confuses.

Gen. Crowper. I have taken some liberties with article 96, which
is our old article or existing article 62. It is sometimes known as
the “ general article,” because it catches everything that is omitted

“from the specific articles, and it has sometimes been called the

“devil’s article.” The origin of the article,is the British code of
1642, and it has never lost a place in any of the succeeding British
codes, and it is in the British code to-day. Although we have about
44 punitive articles in the existing code specifically defining offenses,
we try about 25 per cent of all offenses under this general article.
You will notice that I have transposed the language somewhat.
The transposition is for the purpose of taking advantage of a de-
cision of the Supreme Court of the United States in the case of a
soldier tried in the Philippines for manslaughter. The case was
decided in 1907 by Justice Harlan. Prior to Justice Harlan’s opinion
the construction of this article most frequently advanced was that
it gave jurisdiction to courts-martial over crimes not capital only
when the circumstances under which the crimes were committed
directly affected military discipline. The view was advanced by
many persons that the crimes could be tried by court-martial when
committed under circumstances which affected in any material though
inferior degree the discipline of the service; and in the latter view
all crimes not capital could be tried, for none could be committed by
a member of the military service which would not to an inferior
degree affect the discipline of the service. Under the former con-
struction it was difficult to trace the line between what was triable
as prejudicial to military discipline and what was not so triable.
Justice Harlan’s language seems to adopt the latter construction,
and goes further. He uses the following language:

The crimes referred to in that article embrace those not capital committed
by officers and soldiers of the Army in violation of public law as enforced by
the civil power. No crimes committed by officers or soldiers are excepted by
the above article from the jurisdiction conferred upon courts-martial excepting
those that are capital in their nature. )

Tt is most undesirable that the language of the article should con-
tinue uncertain. I have changed the order of statement so as to male
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it absolutely certain that the phrase appearing in the existing sixty-
second article of war, viz, “ to the prejudice of good order and mili-
tary discipline ” does not qualify the phrase “ all crimes not capital,”
but only disorders and neglects. :

Mr. Evans. Yes; but that language which you have read in Justice
Harlan’s opinion says you can not try any crime except that which
was punishable by law. Do you not understand it that way?

Gen. Crowpkr. Justice Harlan says; “ The crimes referred to in
that article embrace those not capital,” but it does not say that other
crimes are excluded. )

Mr. Warkins. T understand that the civil law means the law of the
Iand and that it covers civil or criminal cases.

Mr. Evans. That is my form. That is what T maintain, and the
article therefore does not seem to me to cover military law.

Gen. CrowpEr. I think I can make it plain that the contrary view

is the one we must adopt. In the Grafton case there was a plea in
bar of trial before the civil court based on a previous acquittal by a
military court; that is, Grafton was arraigned befere a civil court
of the Philippines for homicide, and the plea was made that he had
been found not guilty by a court-martial of that particular homicide.

Mr. Evans. That was manslaughter, and then a capital case, and
that takes it out of this act. ' '

Mr. Kann. Manslaughter is not a capital case. Murder would be.
Homicide would cover both. .

Gen. Crowprr. As I have said, Grafton had been tried by a court-
martial and acquitted. He was demanded by the civil authorities of
the Philippines, and he went before the Philippine court to be tried
for the same homicide which the court-martial had tried.

Mr. AxTHONY. The real purpose is to prevent a soldier being tried
in hostile territory ? :

Gen. Crowper. No, sir; that is in another article.

Mr. Evaxs. I am afraid, General, you are not getting this point.
The language of Justice Harlan makes article 62 cover only those
offenses which are punishable by the laws of the land, whereas you
want to go beyond that. _ :

Gen. Crowprr. Justice Harlan says it embraces offenses which are
punishable by the laws of the land ; he does not say that. it embraces
no others. . _

Mr. Kaax. May I'look at his decision, if you have it convenient ?

Gen. Crowper (handing him decision). You will easily see how
you must read limitation into the language we are discussing when
you consider the issue that was raised in the trial of Grafton.

Mr. Evans. I want to avoid this. I want to be sure that no one
raises it with effect before a court.

Gen. Crowprr. What Justice Harlan decided was that the military
court had tried a crime in its civil aspects, and that therefore the man
could not be tried by the Philippine court without being tried twice
for the same offense. -

Mr. Evaxs. In other words, res adjudicata?

Gen. Crowper. Yes; but Justice Harlan held that the courts of N

the Philippines were courts of the United States, and that as long as
the courts trying this case, military and civil, were courts of the same
jurisdiction, an acquittal by one was a bar to trial by the other.

The CratrmMaN. The Supreme Court released him ?
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Gen. Crowper. The Supreme Court released him. .

Mr. Kaun. They held that the acquittal of the court-martial was
a bar? This language would certainly carry that out.

Gen. CROWDER. You can see the only thing Justice Harlan was em-
phasizing was the fact that the court-martial had tried the case
in its civil aspects; he did not say it had not also tried it in the mili-
tary aspects. o ) )

Mr. Kaux. This is at cross-purposes; this is not the point raised
at all. The point raised is whether we are not minimizing our ju-
risdiction in that opinion and whether your words here are suffi-
ciently definite to give you jurisdiction for military courts, which
is necessary to preserve order over and above that jurisdiction. The
civil courts have all offenses—— o

The CuzamrMaN. You want all the powers of the civil court plus?

Mr. Evans, Exactly; we need them. You have got to have them
in military affairs. . ] ‘

The CuairmaN. The general thinks he has that now—a bit fur-
ther along. ) -

Mr. Evans. Here is the question, General: “All conduct of a na-
ture to bring discredit upon the military service.” That is pretty
vague language. ) -

en. Crowper. 1 want to explain that. That was inserted for a
single purpose. We have a great many retired noncommissioned
officers and soldiers distributed throughout the body of our popula-
tion and a great many retired officers. If the retired officer does
anything discreditable to the service or to his official position, we
can try him under the sixty-first article of war for conduct “ un-
becoming an officer and a gentleman.” We can not=try the non-
commissioned officer or soldier under that article, nor can we try
him for conduct prejudicial to good order and military discipline;
because the act of a man on the retired list, away from any military
post, can not reasonably be said to affect military discipline. I
threw in that language to cover the cases of those men. ) )

Mr. Evaxs. The language is “ all conduct of a nature to bring dis-
credit upon the military service.” _

Mr. Karn. That language is in the existing law, only that it has

been simply transposed in this new article. All that language is in
article 62, “all disorders and neglects which officers and soldiers -
may be guilty of,” now becomes a part of this—officers and soldiers
may be guilty of to the prejudice of good order and military dis-
cipline. That is all in the existing law and the general has just
transposed it a little. ) .
- Mr. Evans. But here is a serious question ; courts military there-
fore are given authority to create and to punish offenses which they
may say bring discredit upon the military service and which we may
consider as picayune in their nature,is one of the problems,if we grant
power in any such very broad language. We are conveying here
practically punitive power for officers to punish men or punish each
other under courts-martial. The things which one man may con-
sider—a martinet, for example—prejudicial to the service and an-
other man may not. You see it is a very broad language for legisla-
tion, an expression of opinion of what ought to be; but it seems to
me that is a little too loose for the law.
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Gen. Crowper. Is it any looser than the phrase preceding ¢ Con-
duct unbecoming an officer and a gentleman 7%
Mr. Evans. That has been construed so often.

Gen. Crowner. So has “ Conduct to the prejudice of good order

and military discipline.”
- Mr. Kan~. Even by the Supreme Court of the United States.

Mr. Evans. Do you think there is adjudication sufficient to give
those words a definite adjudicated meaning % z
~_Gen. Crowper. The Supreme Court has said with reference to
this very article, that while its language is general its meaning to the
military mind is not at all obscure, and that it serves a very useful
purpose. I do not recall right now the case in which the court
expressed this view that this language had a definite meaning to
the military mind. _

Mr. Kann. Has article 62 been construed by the Supreme Court
of the United States often enough to give it at the present time a defi-
nite meaning ? '

Gen. CrowpEr. Oh, yes.

Mr. Kamx. Then, what would be the object in changing it? You
have no judicial decisions which affect it absolutely. You are using
new language which evidently must be passed upon by the courts
again, or probably will be passed upon by the courts again, and you
may get an entirely different decision.

Gen. Crowprr. I understand your inquiry to relate to the new
language, viz, “All conduct of a nature to bring discredit.” Only
the small class of men that T have spoken of could be tried under

.1t, for the soldier on the active list is covered by other articles. The
officer on the, active list or on the retired list is covered by the pre-
ceding article, and here are a lot of retired noncommissioned officers
and enlisted men who misbehave occasionally, I am sorry to say,
and my office is called upon to consider their cases. Sometimes it
is because of refusal to support their families while on this retired
pay; complaints of creditors come into the office; and in the corre-
sponding case of the officer we can try them under the preceding
article for conduct unbecoming an officer and a gentleman. I wanted
that language in this article in order to try those retired soldiers
whose cases became flagrant. We have cases of absolute abandon-
. ment of family by men enjoying retired pay of $15 to $50 a month.

Mr. Hueuzs. This language “all conduct of a nature to bring dis-
credit upon the military service ” seems to include everything? ~

Gen. Crowper. It was inserted for that purpose.

Mr. Kanx. It is like the catch-net language of the tariff bills.

Gen. Crowper. Yes. It is not of the greatest importance, but it
would relieve the service of considerable embarrassment to have that
language retained. .

The Cuarrman. You better strike that out. I have an idea it is
abundant now to catch them.

Gen. Crowper. The next chapter relates to courts of inquiry. So
very few changes are made in the articles under the subjects of
“Courts of inquiry” that I think we can pass over them rather
‘quickly. You will notice in the first article under that heading that
1 have omitted certain language, much for the same reason that we
have asked to have omitted the preachment in the article about duel-
ing, Mr. Evans. The omitted langnage follows “ Courts of inquiry ”

—
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in the third line of existing article 115 and says that as such courts
“may be perverted to dishonorable purposes and may be employed
in the hands of weak and envious commandants as engines for the
destruction of military merit,” they shall not be ordered by any com-
manding officer except upon the request of the officer or soldier whose
conduct is to be inquired into. I have omitted the quoted language,
but preserved the prohibition. Under the new article, as under the
existing one, the President is the only authority that can order a
court of inquiry on his own motion. A subordinate must order them
if at all upon the request of the party to be investigated.

The CrarraraxN. That is an old statute?

Gen. CrowpEer. That is an old statute. The new article preserves
that prohibition upon the commanding officer ordering a court of
inquiry, but omits the preachment. I have no objection to it remain-
ing in the article, if anybody wants it.

My, Evans. I think we might change “ of” to “into.”

Gen. Crowper. That should be done.

Mr. Kamn. Inquire into the conduct of a man.

Mr. Huemes. Changing “of” to “into ” makes better English.

Mr. Evaxs. Yes; that is better English.

Gen. Crowper. The next relates to the composition of courts of
inquiry. The old article said that the court should consist of one or
more officers, not exceeding three. There has been but one instance in
the bistory of our Army when we convened a court of one officer.
There has always been the maximum, and our most important courts
of inquiry have been convened under special legislation authorizing
five or seven, or whatever number of members was deemed appro-

riate.

P The next article is a new one, article 99—members of courts of in-
quiry may be challenged by the party whose conduct is being inquired
into and by the recorder, but only for cause stated to the court. We
have been according the right of challenge during the entire time we
have been convening courts of inquiry without any authority of
statute so to do, but because it was just and proper to give a man a
right to challenge off of the court of inquiry any member for cause:
I have made this a matter of express grant. o

The oath of members is preserved in the form in which it appears
in the existing articles.. Of course I have added that formal con-
clusion’in case of affirmation.

The Cuamman. It should be “I, A B¢ o

Gen. CrowpEr. This says, “ The recorder of a court of inquiry shall
administer to the members the following oath,” and he says “ You.”
We have made that correction where we did not have that phrase..

Article 101, “ Powers and procedure of courts of inquiry,” is the
existing law, with the obligation written into it that the reporter and
interpreter shall take the oath of a reporter and interpreter for a
court-martial. You will recall, we preseribed an oath for the reporter
and interpreter for courts-martial. As the procedure of courts of
inquiry is assimilated to that of courts-martial, we simply require

~ them to take the same oath.

It is characteristic of our courts of inquiry that they render no
opinion on the merits of a case unless they are expressly required to
do so, anid I have retained that article in the new code—article 119
of the existing code.



110 . REVISION 'OF THE ARTICLES OF WAR.:

The CrairmaN. I should think that would be obviously a matter
of course that the duty of a court of inquiry was to express an
opinion.

Gen. Crowpzr. It depends upon what particular use of the court of
inquiry you have in contemplation. At a previous hearing I spoke
of the character of courts of inquiry and the analogy of their pro-
cedure to that of a grand jury, but that is not the primary use of a
court of inquiry. They are frequently to pass upon the merits of a
campaign and to inquire into the conduct of a particular general in
a given battle, not with the idea that he is to be tried, but for the
purpose of straightening out the history of the engagement; and
perhaps we have more courts of that character than we have had of
any other.

Mr. AxtHONY. Is not the whole function of a great many courts
of inquiry to fix the responsibility for loss of Government property ?

Gen. CrowpeR. That has always been done by survey.

Mr. AxtHONY. You do not call them a court of inquiry ?

Gen. Crowpgr. Noj that is not a court of inquiry.

The CrEARMAN. A court of inquiry is appointed for the purpose
of ascertaining the state of facts. Having ascertained the state of
facts it must necessarily report it to somebody.

.Gen. Crowper. They may report the facts, but they express no
conclusions unless required to do so.

Mr. Evans. They give judgment, but write no opinion. They
enter the judgment.

Mr. Kaux. Noj they do not give judgment. They simply say,
“These are the facts.”

Mr. Evaxs. Then, they have the finding of fact.

The Cuarrman. Let us see about that for a moment. Take the
illustration the general made—suppose it were an inquiry to in-
vestigate the conduct of a particular general in an engagement.

Gen. CrowpER. Let me give you an example right there, and then
you can continue your remarks.

The Cuairman. Very well.

Gen. CrowpEr. A court of inquiry was convened by President
Jackson at Frederick, Md., to inquire into the causes of the failure
of the campaigns in Florida against the Seminole Indians, and also
in other campaigns against the Creeks. '

The Cuarrman. They had to report an. opinion?

Gen. Crowper. They did not have to, and perhaps the convening
authority preferred to form his own opinion to have them report
the facts. : ' ' :

“Mr. Evans. Where do we find that the jurisdiction of this court
of inquiry is in this code? Let us get down to the basic principles.
Where does the court of inquiry get any jurisdiction at all in this
code?. Let us get at the jurisdiction question first. o

-Gen. CrowpEer. It is discussed here under the head of its function
rather thanits jurisdiction. : -

Mr. Kaun. Article 97, page 40, at the top, formation of the court,
when and by whom ordered. -

Mr. Evans. Let us get the exact language:

Bxamine into the nature of any transaction of or accusation or imputation
against any officer or soldier who may be ordered by the President. * * *

:
!
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Mr. Kasn. Or by any commanding officer. _

Mr. Evaxs. Now, then, to inquire into the nature of any transac-
tion. They must report, then, the nature of the transaction, the ac-
cusation, or imputation. They must report ag to the accusation or
imputation. . . .

- Gren. Crowprr. 1 can answer your question directly in the words
of Winthrop:

The court of inquiry, so called, is really not a court at all. No criminal
issue is formed before it. It arraigns no prisoner, receives no plea, makes no
finding of guilt or innocence, awards no punishment. Its proceedings are not
a trial; nor is its opinion, when it expresses one, a judgment. It d_oes not
administer justice and is not sworn to do so, but simply to “ examine ‘fxnd
inquire.” - It is thus not a court, but rather a board—a board of investigation,
with the incidental authority, when expressly conferred upon it, of pronounc-
ing a conclusion upon the facts: but as it i® a sworn body. and as the witnesses
before it are sworn and examined and cross-examined as before courts-martial,
it is a board of a higher sort in the nature of a court, and has thus come to
be termed a “ court” in the law military. :

Mr. Ksun. Would it not be better to change that language and
say boards of inquiry ? :

Gen. Crowper. I hate to lose any of the terminology of our code.

The Crarman. If the meaning 1s clear?

Mr. Evaxs. It is not. The moment you talk about a court to the
average man he gets confused about 1t. It is inaccurate English,

" and why carry on the inaccuracy to confuse everybody’s mind?

Mr. Kaun. A court is supposed to try the case and find upon the
evidence; a board does not necessarily have to do that.

Mr. Warkins. No, Mr. Kahn, that is a mistake; a court is not
always expected to do that. Take the jury trial in the United States
court. They very frequently review all the evidence in the case and
then submit it to the jury for decision without passing upon the
question of the guilt or innocence at all. " _

Mr.. KauxN. And yet the function of the court is to get a final de-.
cision, even though it be not by the court; it is by the jury, then.

Mr. Evans. But Mr. Kahn’s distinction is nevertheless well taken,
if his definition of a court was a little broad in this particular in-
stance. It is not a court. The general has just read us that. Why
continue to call it so, when by inaccurate English you cause an inex-
plicable confusion to any but the trained military lawyer? That is
one of the objections I have to technical language of any kind except
where absolutely necessary, and I do not think it is absolutely neces-
sary here. , . o

~ Gen. Crowper. Let me read from Winthrop a little further on
that point: . ,

But the court of inquiry, though only a quasi-judicial body. is an instrumen-
tality of no little scope and importance; its investigations are frequently much
more extended and its conclusions more comprehensive than would be those of
a court-martial in a similar case; and in individual instances its results may
be scarcely less final than if it had the power to convict and sentence. It is
mainly, however, as contributions to history or.to the annals of the Army that
the researches of the courts under consideration are significant and .valuable.
(Citing the courts of inquiry convened in the case of Major André, Gen. Hamar;,
1791; Wilkinson, 1808; Winder, 1815; Gaines and Scott, 1836; Pillow, 1848
Buell, 1862; Howard, 1874; Warren, 1879; eté.) =~ - ° e R

Mr. Parren. Don’t you think, Mr. Evans, that this terminoclogy
applies to a trained lawyer-like yourself: ,
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~ Mr. Evaxs. T want it so that the ordinary layman will understand
it. To the average man’s understanding the court of inquiry is a
court with power to pronounce judgement; it implies judicial power
to the average man,

Mr. Warkixs. That is true.

Mr. Evans. 1 am not discussing.this as a technical definition, but

T am rather inclined to agree with Mr. Kahn that we ought not to

continue to use language that to the layman is confusing. If it were
not for your next section here it would not be so objectionable. It
says. “unless especially ordered to do so.” I do not think it is very
material, but if I were going to interpret the law I do not think T
should be bound down by the misuse of language. ,

Gen. Crowper. We convene boards of survey to pass upon prop-
erty that is lost or damaged in the public service. "The function of
a board is so clearly subordinate to the function of a court of inquiry
that it would seem like lowering the court of inquiry a little in the
judicial scale to classify it as a board.

Mr. Evaxs. That is the main trouble I find with the Army. The
essence of the thing seems to be so very unimportant. The real
thing is that this is a board and it is not a court.

Gen. CrowpEr. I suppose we do capitalize those things to some
extent, and we become very fond of the names.

Mr. Evaxs. Exactly. Lawyers do the same thing, and I think
they make a great mistake when they do it. , ‘

Mr. Kanx. I notice that last sentence there, General :

In case the record can not be authenticated by the recorder, by reason of his

i, disa , or it ¢ i resi
. gg.‘;\gr 'm(}z lflblg]?f’ tﬁ:e (z;(l)ousle.:é%ce, it shall be signed by the president and by one

The thought occurred to me when you were speaking of these
cases of certain generals who were heard before courts of inquiry
that possibly such a court, if it were held while the Army was in
the field, might eventually get into a condition where the president
also would be unable to sign the record.

Gen. Crowper. No man is designated as president. The senior
always acts as president; so he is always present.

Mr. Kaux. That explains it.

Gen. Crowper. That carries us to “Miscellaneous provisions.”
Article 104 is a new article in this code. It has a special purpose.
Our existing code embodies no express recognition of punishments
other than such as can be inflicted by a court-martial. Summary
punishments have not been recognized except in 25, 52, and 53 of the
existing articles. They require certain administrative punishments
such as to ask pardon for using provoking speeches (art. 25) small
forfeitures for misbehavior at any place of divine worship, or pro-
fanity. There is no record that these articles have ever had any
execution, and I have asked to have all of them except article 25
omitted from the code. If they go out, there will be no recognition
in the code anywhere of summary punishment.

Now, there has been a demand among our company commanders
for a long time for more disciplinary power over their men. We
have been going step by step, by regulations, to give them that power.
The company commander likes to feel that his disciplinary arm is
strong in dealing with the family of 65 men which the law gives
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him to govern. It seemed to me that we were on rather dangerous
ground In trying to grant that power by regulation alone, especially
as it seemed to be a principle of our code that punishment should be
judicially imposed. I have undertaken to write into a new article
the provisions of the existing regulations on this subject which have
stood the test of experience.

Mr. Evans. What you have heretofore done without warrant of
law you want now to Incorporate in the law ¢ '

Gen. CrowpER. Yes, sir.

The article—new article 104-—was then read to the committee.

Mr. Kaux. Well, General, why should a soldier who has objected
to the punishment and taken up an appeal be compelled to undergo
the punishment while the appeal is pending? Should not the ap-
peal act as a bar until final decision?

Mr. Evaxs. I should say not, in an army. -

Gen. Crowper. I should think so, in dealing with an offense -of
any gravity, but these are minor offenses.

Mr. Evans. I should think that for the discipline of the Army
the superior officer must have some such power.

The Crammmax. General, what is the character of offenses, by way
of illustration?

Gen. Crowper. A soldier is absent from fatigue; he is boisterous
in quarters; he fails to salute an officer. Most company commanders
dislike to have their men before courts-martial, and it helps the
discipline of the command wonderfully to be able to step right in
and handle the case on their own authority.

The Cramrman. Can he order men to the guardhouse for a little
while? ,

Gen. Crowper. No; I am withholding even that much authority
from the company commander. I have mentioned the punishments
here that he can impose: First, admonition; second, reprimand;
third, withholding of privileges; fourth, extra fatigue—he goes on
the fatigue detail or is detailed on kitchen police; fifth, restriction
within certain specified limits. Then I add that it shall not include
forfeiture of pay or confinement under guard.

Mr. Hucnes. It seems to me it is all very mild.

Mr. Warkrns. What might be the extent of that extra fatigue?
What 2would it be possible to make the punishment under that regu-
lation? : :

Gen. CrowpEr. That would rest very largely with the post com-
mander. If it were a question of punishment by court-martial it
would be regulated by our maximum-punishment order.

Mr. Warkins., What is that?

Gen. Crowper. An order issued by the President, under authority
of law, which provides that the punishment imposed by court-
martial shall not exceed certain limits for peace offenses. _

. Mr. Warkins. Would it not be well to put in there the extent of
that punishment?

Gen. Crowper. The punishments are of such a light character
that I doubt if there is any necessity for regulation. It seems to
ine_ we would encumber the statute a good deal by attempting regu-

ation. ' ‘

28870—S. Rept. 229, 63-2——8
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The Crairman. That seems to be a ver ing, i
L y reasonable thing, indeed.
Gen. CrowpEr. I have been trying to get some field in v%,hich the
ci:gm%my commatnder Eandmoge Wd1th0ut too much restriction in hold-
g his men up to a standard and having the ize hi
authority in that company. g them recognize him as the
lav'_;‘he Acring CrarMan, I think that is a reasonable provision of
grg/lr. Kéle:EI.tEnder Whaié circumstances would a crime or offense
row out of the same act or omission for whi a i
d1s(§1p11ngry e 1 which he has received
sen. Crowper. He may, for example, be punished for roughl
treating a comrade, which was thought at that time to be a trigvia%
matter; it might have been a-much more serious affair than the pre-
liminary investigation indicated. If tried for the assault, he would
doubtless want to show that he bad been already punished. He may
. under the new article, do this; but the showing goes only to the
amount of punishment to be inflicted for the assault. ‘
. We dealt with article 54 of the existing code at Saturday’s hear-
ing. A part of it, namely, that part that was administrative, was left

unprovided for, and I then notified the committee that it had been .

made the subject of a special article. We are here dealing with the
case of a command which is on a practice march, say, encar?nped near
a farm. Some of the rougher elements of the company disturb the
farmer in his property rights. They take fuel or foodstuffs or some-
thing of that kind. The farmer complains and furnishes a list of the
property taken. Article 54 commands every officer commanding un-
der such conditions to keep good order and to the utmost of his
power redress all abuses or disorders which may be committed by
any officer or soldier under his command. And then it adds this
requirement:

If, upon complaint made to him \ fer i : rwi
il_l-treating any person, disturbing fsfiﬁ'sog‘i'cilji1:(1)§I;etss(,)]g11'e:3(s)rx?gﬁﬁlifvOalngrt}lli?xlqglcs)g
riot to the disquieting of the citizens of the United States, he reFuses or omits
to see justice done to the offender and reparation made to the party injured
80 fa_r as part of the offender’s pay shall go toward such reparation, he shall bé
dismissed or otherwise punished as a court-martial may direct. ’

_This new article is to deal with reparation. The old article pro-
vided that the person should be reimbursed, but it provided no pro-
cedure. Now, I have introduced an article here which provides a
procedure, and I have said in that article: “ Whenever complaint is
made to any commanding officer.” [Reading from p. 44 of draft.]

Now comes a part of the procedure which, on first reading, is gen-
erally objected to. ' o

The Actine Cratrman. That is where you make the organization
responsible? '

Gen. Crowper. That is where we make the organization responsi-
ble if they do not disclose the names of the offenders. That reads:

Where the offenders can not be ascertained, but the organization or detach-

ment to which they belong is known, stoppages to the amount of da i
. ’ mages in-
flicted may be made and assessed equally upon the individual members éghereof

who are shown to have been present with such organization of detachment at-

the time the damages complained of were inflicted. -

- Mr. Warkins. That is contrary to the general trend of the law
not to require a man to become a witness against himself. If he
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should testify he might incriminate himself, and it would to that ex-
tent be forcing him to testify against himself.

Gen. Crowper. The same principle is involved here as before the
Brownsville court of inquiry, where we could not locate the men
responsible for the shooting up of Brownsville, Tex. :

Mr. Evaxs. I do not believe we can consider for a moment the
rights of soldiers on a civil basis. We have got to have order, and
the discipline has got to be rigid and the administration of ‘punish-
ment quick in order to be effective.

Gen. Crowper. This is a very useful article.

Mr. Evaxs. T think the judge’s point is very well taken as a matter
of law, but that is really only assessing the damages against some
erowd that has done an act and refuses fo throw responsibility upon
any one person. There is quite a distinction between that and the
case of the man who pleads the immunity or privilege that he does
not have to testify against himself.

My, Kanux. There is another little distinction in that matter, I
think: A soldier is intended to protect property, not to destroy it.
He is a guardian of property, and when he destroys it

Mr. Evaxs. It is a worse offense, you mean?

Mr. Kaun. Exactly so.

The Aorrne Cmammman. General, has any other Government such
a provision -in its articles of war?

Gen. Crowper. I think this particular provision, assessing loss
against the command, is peculiar to our own articles. It seems to
have originated in a general order published back in 1868.

The Aorixe Cmatrman. Have you had the principle since then?

Gen. CROWDER. Yes.

The Actine CrarMaN. And it works well?

Gen. CrowpEr. It works very well.

Mr. Evawxs. I do not object to that.

Gen. Crowprr. Article 106 is an attempt to make an article of war
out of the act of June 18, 1898, section 6, giving authority to civil

officers to arrest deserters. : ) ,
Mr. Warrr~s. Before we pass that proposition entirely wouldn’t

it have a more salutary effect to dismiss them from the service than

to punish them by confining or deducting the amount from their
compensation ? '

Gen. Crowper. Well, the crime is not one that seems to call for
expulsion from the service. It is more frequently a frolic among the
men than a deliberate purpose to destroy property. Tt occurred down
here in Galveston, Tex., in 1910, when the command there was march-
ing out on a practice march and encamped near a lake, where a
nearby resident had a boat. They used the boat for diving purposes,
finally got to shooting into the boat, and they destroyed it. There
were several companies there and we could not locate the responstble
men. The only possible way of reimbursing such a man is to assess
the value of the boat against the organizations. They all knew who
it was, but they would not tell. They were not required to tell; but
this penalty was enforced.

Mr. Kaux. But they did not demur?

Gen. Crowper. They could have gotten out of it if they wanted to

produce testimony.
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Mr. Kaux. Was there any disposition to avoid payment ?
Gen. Crowber. No; our men are generally willing to get out of it
on those terms. We had that question of assessment against Troop
G during the Sioux campaign, when certain men went out and shot
a steer when the supply of beef was running a little short. They
happened to shoot a very valuable animal, and the company had to
pay about $150, I think. It helps to maintain friendly relations
with the civil community when we use the authority of this article
to reimburse anybody who has lost.
There is no change in article 106, except that I have introduced the
words “a possession of the United States,” to cover civil officers in
the Philippines or Porto Rico who may arrest deserters. All of-
ficers of a State, Territory, or District have that authority. .
Mr. Evans. There is no Territory now.
Gen. Crowper. There is the Territory of Alaska.
Mr. Kanx. That is not an organized Territory, is it?
Gen. Crowprr. I think it is a Territory within the meaning of
this statute. It has been held to be a Territory within the 1nea1°ﬁng
of the statute giving representation at West Point.
The Acrixg CmatrMan. We granted that cadet to Alaska by a
sp%(rzlal %ct, dldn’the?'
en. Crowper. No, sir; we rendered an opinion i » offi \

I 1i\}{1[ink1 {it WasIr%lade under that decision. pimion. in our offce, and
r. Kamn. If it is not a Territory, then it i istrict

word “District” is used here. > then 16 3 & District, and the

Gen. Crowper. We come now to article 107. There is considerable
new matter in that article. The existing article which it substitutes

_requires a soldier to make good time lost through desertion. In the

act of May 11, 1908, Congress provided:

Thét an enlistpnent shall n_ot be regarded as complete until the soldier shall
malke good any time lost during an enlistment period by unauthorized absences
exceeding one day.

So that as the law now stands time lost through desertion and by
unauthorized absences exceeding one day must be made good. In the
pending Army appropriation bill it is further provided: :

That any officer or 'enlisted man in active service who shall be absent from
duty on apco_unt of disease resulting from his own intemperate use of drugs,
or aleoholic liquors, or other misconduct shall not receive pay for the period of
such absence_from any part of the appropriation in this act for the pay of
?ﬁ_icegs or denhstedhmen; the time of absence and the cause thereof to be ascer-
ained under such procedure and regulations as may be preseri
Secretary of War. - v prescribed by fthe
-1 have attempted to combine these various legislative provisions
mto a new article. I can see no reason why time lost through illness
of the character named in the legislation should be counted as a
part of the enlistment period if it is not to be counted for pay.

Mr. Kann. Illness brought on by the soldier’s own indiscretion

Gen. CrowpEr. Yes, sir. .

The article is broader than the legislation enacted by Congress, in
that the latter requires only a loss of pay, while the article requires
the time lost through such 1llness to be made good. Of course, I am
anticipating that the legislation in the pending Army appropriation
bill will be enacted.

"Mr. Evans. We are committed ; we can not object to it.

e o

RO ——
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Gen. CrowpEr. Article 108 relates to separation from the service
of soldiers. That is a very troublesome subject in Army administra-
tion. We start out with the general principle that nobody has
authority to rescind a contract of service made between the Govern-
ment and an individual, and when that authority exists it exists by
express enactment. The first enactment on the subject was the
fourth article of war, which remained the law from 1806 down to
1890. It provided that— :

No enlisted man, duly sworn, shall be discharged from the service without a
discharge in writing signed by a field officer of the regiment to which he be-
longs, or by the commanding officer when no field officer is present; and no dis-
charge shall be given to any enlisted man before his term of service has ex-
pired, except by order of the President, the Secretary of War, the commanding
officer of a department, or by sentence of a general court-martial.

Tn other words, the statute authorizes three different authorities to
discharge a soldier prior to the termination of his enlistment period—
the President, the Secretary of War, and the commanding general of
the department. Nobody else could exercise this authority until the
enlistinent contract had expired. Now, by Army Regulations, which
were certainly of doubtful validity, the Secretary of War forbade the
commanding general of the department to exercise the authority that
Congress had conferred upon him. That was for the purpose of
keeping the discharges regulated by the central authority and to see
that discharges by favor were not granted, except in a uniform way.

There has always been a great demand—and a good deal of it pro-
ceeds from Members of Congress—to get men relieved of the obliga-
tion of the enlistment contract before their terms of service had ex-
pired. Finally Congress enacted, in 1890, that in time of peace the
President may, in his discretion and under such rules as he may
prescribe, permit any enlisted man to purchase his discharge. We
issued orders under that authority fixing the price of a discharge -
after completion of one year’s service at a certain amount, and at
lesser amounts for the second and third years, diminishing with the
period left to serve.

The demand became very insistent—it has always been insistent—
for discharge in quite another class of cases—cases of dependency of
relatives occurring after a man has entered into the enlistment con-

“tract.

Mr. Hucnss. I expect all of us have had a good many of those
appeals.

Gen. Crowprr. In February, 1901, Congress passed the second
piece of legislation, stating that a soldier, after the expiration of
one year of service, should either of his parents die, leaving the
other solely dependent upon the soldier for support, could claim his
discharge as of right. The effect of this legislation js to limit dis-
charge by favor to these two classes of cases. I have taken those
three statutes—they are widely scattered provisions—and combined
them into an article of war which states the manner in which a
soldier may leave the service. I think I have them accurately stated
in the new article. ’

Mr. Evans. One question about the last line:

Provided, No soldier shall, before the completion of his term of service, be

discharged by order of the President, the Secretary of War, or any officer,
unless such discharge be ordered in the interests of the United States.
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What does that mean?

Gen. Crowper.’A discharge by favor to the individual is one
thing, and a termination of the contract by the President of the
I}Il{lited States in the interests of the Government is quite another
thing.

Mr. Evans. Why don’t you say, “ for the benefit of the service ”?

Gen. Crowper. If a soldier is worthless

Mr, Kanux. You would not discharge him without honor if he
had not committed any offense? If he was shiftless and you did
not care to have him reenlist, you would give him an honorable
discharge, so long as he had not committed any serious offense?

Gen. Crowper, Not before his term of enlistment has expired,
and then he would take his chances for a discharge with good char-
acter, fair, bad, or whatever his classification might be. We do
discharge men dishonorably for incapacity, the result of their own
misconduct—a line of intemperate misconduct which does not in-
volve them in any violation of the regulations,

Mr. Kan~. Would you give him an honorable discharge, or give
him an honorable discharge with a notation of the discharge—*“not
Liable for reenlistment ¢

Gen. Crowpzr. We give a discharge “without honor” in those
cases. ’

Mr. AntHONY. What is that? A bobtail discharge ? _

Gen. CrowpEr. No; a bobtail discharge was a dishonordble dis-

charge; everything was cut off in the way of character, and it was
called “hobtailed ” on that account.

Mr. AxrrONY. The bobtail discharge is not used any more, is it?

Gen. Crowper. I have not seen one of those discharges in two or
three years, and do not know whether they tear off the lower part of
it or not. I think they have a new blank where that is not necessary.
"We have honorable discharge, dishonorable discharge, and then the
intermediate, or what is called the “ discharge without henor,” which
is imposed administratively for the good of the service.

Mr. Kaun. Does it read on its face, ¢ discharged without honor ”?

Gen. Crowper. Yes, sir.

The Acrive Cratrman. That does not mean a dishonorable dis-
charge?

Gen. Crowper. Oh, no:

. l\ﬁr. ?ANTHONY. It does not deprive the man of any of his vested
rights?

Gen. Crowper, It deprives him of the right to reenlist.

Mr. AxTHONY. It leaves him in a pensionable status?

Gen. Crowper. I have never had a case of that kind before me. I
do not lknow whether it affects the pensionable status or not. I
rather think it does not.

Mr. Evans. It certainly ought not.

Gen. Crowper. Now, this article 108——

Mr. Kamn. Do you think it necessary in article 108 to repeat the
preposition “of” in each one of these; say, in line 9, “or by order
of the President, of the Secretary of War, or of an officer ”? Wouldn’t
1t suit your purpose if it read, ¢ by order of the President, the Secre-
tary of War, or an officer having authcrity under the regulations ”?

.Gen. CrowpEr. Quite as well; yes.
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Mr. Ksaux. I do not think that ¢ of ? should be repeated there. It

is not important zit %11.1 ‘+ malies it clearer
. Warkins. I think it makes 1t clearer. ) )

%é‘n.“chOWDER. Tt reads the word “ order ” into 1t every time.

Mr. Kaun. I think the language will be more euphonious. ¢

The Acrine CmarrMAaN. Is the soldier furnished a copy o e
Articles of War? N

. Crownzr. No. )

%le]l; Acring CHATRMAN. Is he given an opportunity to read them"?

(ten. Crowbzr. They are read to him. They are in the _lﬁrst ser-
reant’s room in two or three fo‘rm_s.1 ﬁIlezlcan always have them.

ticle 111 is a repetition of article 114. _ 1

%\;el(fo?rle now to 'fn article of war which gave me some trouble to
draft. I shall go over it a little bit in detail, because %t is an im-
portant article to the service. It is the question of the probate ]115_1&
diction we have to exercise in a small way when a officer or soldier

ies in active service. ) _
dl(i\si[;nI%AHN. You want us to take up the typewritten section ?

Gen. Crowper. The typewritten section, instead of the one that
was printed. The one that was printed was an effort to draw ar}
article following the District of 'Colunﬂ)la sttlatute% 11;—, :Svarfl ;1(?: gftléln

jcated, especially for field service, where the artic >
E%)l}_:c);ied ,tha% elsewhere. I have, therefore, drawn a much simpler

ute, which I think I can explain. ) ) )
ste}ic‘%ee?ewgs necessity in the military serﬁvmte fo%‘ tl;ﬁ exerc%ifd(;irzsx k;ﬁ%
ummary jurisdiction upon the eflects of oflicers, s 'S,
gfh:r?ersoiyls ]subject to mihptary lla_w; that 1tst, oveira' gegflorﬁltiglle(;pilggf
in the military service. This was attempte 4 125,
?;gdaiﬁi 127 of the e;;isting code. They originated back in thlefr %rl_tlsg
code of 1774,7and were carried forward in the code of 1775, 177 Y an
finally in the code of 1806, and they survive in the present code in
form they had in the code of 1806.
thgrh(g;n defgcts are: First, that they apply only to olfﬁcers aﬁg
soldiers of regiments—rather arch;}xllc hanguz%geb—lanq I{loa {ree g_g(l)ne}z)nts
vision for officers and soldiers who do mo e.O{lg to regimn s,
vhat bold construction we apply the article whe ]
ﬁl}é z(%r(tg‘vog soldier dying came within the description of thﬁ a“rttl}?l%

In the second place, the articles d_o1 _?ot clover persons other tha

s and soldiers, and subject to mihitary law. o _
Oﬁ?[cr?tﬁlzl}chii% placé, the articles deyolvef tl}lle duty of Edllgn}itgggéogf,
i ' { an officer, upon the major of the regiment and, 1 of
}cllllet};gl(élaisei Oupon his cé)mli)any commander, quite irrespective (éf Ehe_u
qualiﬁcatic;ns to do that class of work. I am devolving thlsh uty in
the new article upon the summary court, the officer of the ((31();1?-‘
mand presumably best fitted, in the judgment of the commanding

-, to perform such duties. ) i : ) L
Oﬂi’filé fooggh defect of the existing articles, and their punmgal
one, is that they confer no authority to collect the debts due the
estates or to pay small preferential claims which always ‘comebLllp
at such a time. It may be a debt due a laundry or a mesi tcilbsé
Neither does the existing law give any authority to collect de

he estate. ) ; 1
du'(la‘]rtleeﬁist effort to draw the article was made with reference toﬂth(z
existing statute of the District of Columbia. I am convinced tha



120 .REVISION OF THE ARTICLES OF WAR.,

it is too complicated, and have submitted a simpler one—the type-
written one which you will find pasted over printed article 112. -

It will be noted that should there be no.legal representative, widow,
or next of kin, the accounting is to be made to the War Department
under the operation of regulations and of the act of June 30, 1906,
for the settlement of the accounts of deceased officers and enlisted
men of the Army; the account is certified to the Auditor of the War
Department for settlement. It follows the provisions of said act of
1906 as to distribution.

The concluding provision of article 112 has been inserted to cover
cases of inmates of the United States Soldiers’ Home of the District
of Columbia. Deaths at that institution are of frequent occurrence
and nearly all the decedents leave a little property. There ought
to be somebody connected with the Soldiers’ Home to take possession
of that small amount of property and relieve the administration of
the home of the necessity it is now under of invoking the jurisdiction
of the probate authorities of the District of Columbia. It is strictly
an old-soldier proposition, and I have no hesitation in asking that
this provision be included.

Mr. Warkins. All those seem to be all right, except that with
regard to having a relative take charge. There might be a contro-
versy between the relatives, I think it would be better to strike
that out. -

. Gen. CrowpEr. I was merely looking at the subject in the manner
in which 1t had revealed itself to me in actual practice. I have never
known of any embarrassment on that score.

Mr. Kann. There would be a question as to who was the legal
representative. 1 take it, from the language of the section, that
the money could not be turned over until the legal representative
was found or determined, : )

The Acring CrATRMAN. T also see another thing there, Mr. Evans:
“The said summary court shall turn over to him all effects not sold.”
Suppose the mother were the heir of the man; would she be barred
under the language?

Mr. Evans. No, sir. In my State we have a curative statute by
which “he ” is “ him,” the plural is singular, and so on.

Gen. CrowpEr. That is pretty nearly common law, isn’t it?

Mr. Evans. I was wondering, right there, about the language “a
member of his family.” As Judge Watkins says to me—my train-
Ing in law was in probate law first—a “ member of the family » is
very vague. It is my experience that two or three members will set
up their rights right off, especially as to property. You say you
have not in your experience had any trouble with that? Tt must
be simply because the soldiers die when the members of the family
are not around. TIf there were, there would be two members of the
family applying in 1 case out of 15 or 20. In most States they
have found 1t necessary to regulate the right to administer according
to relationship and to give a certain number of days after which a
widow may renounce, or the next of kin may renounce, or a creditor.
Then, again, if there are no next of kin, the creditors should have a

.right to apply.

Gen. CrowpEr. I will tell you how it works in practice, Mr. Evans.
Wherever there is a dispute of, that kind, the responsible officer re-
sorts to the procedure prescribed by existing regulations and for-
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wards everything to the Auditor for the War Department, and the
auditor distributes it under the statute of 1906, which provides for
precedence among claimants. '

Mr, Evans. That suggests just the words that I was thinking
ought to be in here: “ Shall present to a member of the decedent’s

_ family in case no legal representative has appeared.” You have

it that the commanding officer must turn it over to a member of the
family. That involves, as Judge Watkins has said, a possible con-
test between members., But, also, there may be a legal representative
appointed by a court, and it would seem to me that there ought to
be some time allowed before the money is actually turned over to
the member of the family. There is a great deal of difference be-
tween the members of a family. One may be a wife, who is entitled,
and another may be a cousin, who is not even an heir.

Gen. CrowpeR. Of course, the ordinary case is that the member of
the family is present and in possession. ‘

Mr, Evawns. I should think it should be some one who is next of
kin. The member of the family may not even be an heir.

Gen. CrowbER. Yes; that is possible.

Mr. Evans. There is hardly any family that does not extend be-
yond the next of kin of any one member of it.

Gen. Crowper. What language could be inserted there, Mr. Evans,
that would convey your idea?

Mr. Kanx. The language on the other side would cover it— de-
cedent’s widow or legal heirs.” i

Mr. Wartins. Strike out “ member of the family.”

Gen. CrowpEer. “Legal heirs” would require a military officer to
know who they are.

Mr. Evaxs. Anybody can testify as to kinship.

Mr. Warrivs. I would not substitute anything for
the family ”; just strike that out.

Mr. Evaxs. “Shall permit the legal representative or members of
the decedent’s family present to take ’—after what time?

Gen. Crowprr. Oh, immediately. The intent is that they should
take possession immediately. -«

Mr. Kamx. A soldier has not any creditors to speak of, as a rule.

Gen. Crowper. He may owe for his laundry.

Mr. Warkins. He may have an heirloom. He may have souvenirs,
relics, in which the family takes pride.

Gen. Crowper. Is there any change of language that could be made
there, or shall we strike out “ members of the decedent’s family ¢

Mr. Evaxs. The legal representative could only be a person with

“ members of

- letters of administration. Strike out the words “member of the

decedent’s family ” and insert “ his widow or next of kin present to
take possession.” T believe that would be all right.

Gen. Crowper. It would also have to be changed below.

Mr. Evaxs. In line 5 strike out the words “a member of the dece-
dent’s family ” and insert in lieu thereof “ his widow or next of kin”;
and in the third line below that strike out the words « members of the
family ” and insert in lieu thereof “ widow or next of kin.”

Gen. Crowper. And further down, following the semicolon, “but
if in the meantime the legal representative or a member of dece-
dent’s family.” '
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Mr. Evans. Strike out “a member of decedent’s family ” and in-
sert “ his widow or next of kin.”

Gen. Crowper. That will complete the article, will it not?

Mr. Evans. Yes, sir.

Gen. Crowper. Article 113 relates to inquests. That is a new

article. Embarrassment has arisen in the past when a death occurred .

on a military reservation through accident, violence, or suspicious
causes, which elsewhere would require a hearing before a coroner.
The coroner charged by the local law with this duty has no authority
on a reservation where the jurisdiction of the United States is exclu-
sive. The main difficulty is in transporting bodies of deceased per-
sons to cemeteries, due to objections of State health authorities
that the certificate as to the cause of death required by State laws is
lacking

Article 114 extends the authority to administer oaths to the presi-
dent of a general or special court-martial, the president of a court
of inquiry, of a military board, or any officer designated to take a
deposition; also to the adjutant of any command. That this is a
necessary extension of authority will not; I think, be questioned.

It will be recalled that a previous article makes provision for an
assistant judge advocate of general courts-martial when one is nec-
essary. New article 115 makes such assistant judge advocate com-
petent to perform in substitution of the regular judge advocate the
duties of the latter.

We come now to an important article, and one which is new to
the code. There are numerous statutes which devolve civil duties
upon the Army. Three sections of the Revised Statutes devolve
duties of this character upon the Army in the protection of civil
rights. Five sections similarly devolve duties upon the Army in
the protection of Indians. There are two or three enactments which
permit the Army to be utilized for the preservation of public lands,
and other provisions of law give the Army duties respecting public
health, the preservation of neutrality, and, of course, we have to
bear in mind the extensive employment of the Army in time of riot
and civil disturbance. .

In the performance of these duties officers of the Army come into
very close relations with the civil authorities and with the people,
and not infrequently are sued in local courts on account of acts done
by them under the color of office or military statutes.

Instances of civil suits in State courts of this character are found
in the case of Capt. John C. Bates, Infantry—now lieutenant gen-
eral, retired—sued in 1877 for seizing liquors about to be introduced
intoe Indian country, the seizure being made under the orders of
the department commander; in the case of Col. John Brooke—now

“major general, retired—for a similar seizure on the reservation of

Fort Union, N. Mex.; and there is the recent case of Capt. Bid-
dle, of the Cavalry, sued for executing an order of the post com-
‘mander to expel stock found trespassing on the military reservation
of Fort Meade, S. Dak. Many other cases might be cited.

When any civil suit is commenced in any court of a State against
a revenue officer of the United States, on account of any act done
under color of his office, he is, by the act of March 3, 1911, given
the right to transfer the litigation t6 a United States district court.
T have taken that legislation and built an article of war upon it, and
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am asking for a corresponding provision in the case of officers and
enlisted men of the Army that are sued in civil courts of a State
on account of acts done in the performance of official duty. This
is what new article 116 is intended to accomplish. It simply para-
phrases the act of Congress of March 3, 1911.

It seems to me that the request is a reasonable one. The author-
ity of an officer or soldier or other person in the military service
for acts done in his official capacity is measured by the Federal law,
and it seems to me just, as well as expedient, that when his action in
line of duty or under color of his office and military status is brought
in question by means of a civil suit there should be a right to trans-
fer to a Federal court. :

Mr. Warxins. I think that would be proper if you would let it
be shown conclusively that it was for his acts performed in his mili-
tary capacity, but if he should go out in his own individual capac-
ity, he ought to be responsible.

Gen. Crowper. I think the new article is clear in that regard. I
have said “on account of any act done under color of his office or
status or in respect to which he claims any right, title, or authority
under any law of the United States respecting the military forces or
under the law of war.” TIs not that sufficient?

Mr. Warkixs. I think if he shows clearly that it is in the line of
hig military duty that would be proper.

Gen. Crowprr. Now, we come to article 118, rank and precedence
among regulars, militia, and volunteers. We have been in consulta-
tion in the War Department in the past three or four weeks with the

- pational militia board and other representatives of the National

Guard. ‘

Mr. Karan. Pardon me; you have passed over section 117.

Gen. CrowpEr. Yes; that is simply a reenactment of article 99 and
two acts of Congress; one, section 1299, Revised Statutes, and the
other the act of January 19,1911. They are consolidated into article
117 with no changes. '

Mr. Evaxs. Under this article 117, would the President of the
United States be authorized to discharge an adjutant general? )

Gen. Crowper. No, sir. There is no change from existing law 1n
that article at all. ) o

Before proceeding to discuss article 118 T would like to invite
your attention to articles 124 and 122 on the next page. The two
articles will have to be considered together. '

Mr. Evans. Now, General, I do not want to take up too much time,
but this article you have put in says, “ and in time of peace no officer
shall be dismissed except in pursuance of the sentence of a court-
martial.” That takes away from the President the right to dismiss
in time of peace. : _ ) .

Gen. Crowper. The old law said, “ and no officer in the military or
naval service shall in time of peace be dismissed from service except
upon and in pursuance of a court-martial to that effect or in commu-
tation thereof.” ) )

Mr. Evans. Then he has no right to dismiss in time of peace? .

Gen. Crowper. No. He does not do it; he never has done it since
the passage of this law. )

Mr. Evaxs. Did he not do it in the Ainsworth case?
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Gen. Crowper. No; he relieved Gen. Ainsworth f
subsequently the general applied for retirement. mm duty, and

Taking up articles 122 and 124 of the existing code, you will ob-
serve that they prescribe two opposed rules of precedence. Under
article 122, on “marches, guards, or in quarters "—rather archaic
language, but intended to be descriptive of all classes of duty—all
officers of the Army, Marine Corps,Militia, or Volunteers are placed
upon an equality with respect to rank and precedence, and the senior
line officers in point of commission command the whole. Under
article 124, on the preceding page, it is provided that on “ detach-
ments, courts-martial, and other duty,” the regular officer shall rank
the militia officer, and the militia officer shall rank the volunteer in
the same grade, irrespective of dates of commission. So that we
have one rule for marches, guards, or in quarters, and another for
detachments, courts-martial, and other duties. The two articles are
in conflict unless you consider detachments, courts-martial, and other
duty as not embracing anything embraced in marches, guards, or
quarters. 7
- Now, to get rid of that conflict in the statute laws there have been
several conferences with National Guard officers interested in the
pending militia-pay bill, and they are agreed now upon a certain
phraseology which I have incorporated in this article, with one

exception, which I will proceed to state. In 1862 embarrassment
- arose in assigning the command of our field armies, and Congress
passed a resolution, April 4 of that year, which provided that “ when-
ever military operations may require the presence of two or more offi-
cers of the same grade in the same field or department the President
may assign command of the forces in such field or department with-
out regard to seniority of rank.”

That legislation worked well during the Civil War period, and I
have prepared legislation to be incorporated in the new Articles of
War, or in some other military legislation, in substitution of the rule
which is prescribed by these articles, 124 and 122, which I have read.
At the session which was held to-day it was agreed to insert in the
pending militia-pay bill, which is before this committee, I believe,
for its consideration, a provision like this [reading] :

When _the Organized Militia in service of the United States is employed in
conjunction with the regular or volunteer forces of the United States, and
military operations require the presence of two or more officers of the same
grade in the same field, department, or command, or of organizations thereof,
the President may assign the command of the forces of such field, department,
or command, or of organizations thereof. without regard to seniority in the
same grade of rank.

Following this language the provisions of new article 118 in this
project. ’

Mr. Warkins., What does that mean?

Gen. CrowpEr. It means, among other things, that if you have
three major generals in the same field operating together, the Presi-
dent may designate the junior of them, if he so chooses, to command
over the other two.

The new article incorporating the foregoing language would then
read as follows: : '

Provided, That in the absence of such assigament by the President officers of

the same grade shall rank and have precedence in the following order, without
regard. to date of rank or commission as between officers of different classes,

e

b
.

- e ey

REVISION OF THE ARTICLES OF WAR. 125

viz; First, officers of the Regular Army and officers of the Marine Corps de-
tached for service with the Army by order of the President; second, officers of
the Organized Militia transferred to the Army of the United States or called
into the service of the United States; third, officers of the volunteer forces:
Provided further, That officers of the Regular Army holding commissions in the
Organized Militia in the service of the United States, as hereinbefore provided,
or in the volunteer forces, shall rank and have precedence under said commis-
sions as if they were commissioned in the Regular Army; but the rank of
officers of the Regular Army under their commissions in the Organized Militia
shall not, for the purpose of this section, be held to antedate their formal euntry
into the service of the United States under said commissions.

T talked this article over with your chairman, Mr. Hay, and he
said he thought there were some protests on the part of the National
Guard officers against this legislation. I was talking this afternoon
with a representative of the protestants, and he says that his objec-
tion to the legislation is not to its merits but to its place in the militia
pay bill. He would have no objection to it as a part of these articles.

The Acring Cmamrman. Suppose four officers should come to-
gether—we will say a major general of the Marine Corps, a major
general of the Organized Militia, a major general of the volunteer
forces, and a brigadier general of the Regular Army ?

Gen. Crowper. They would all command the brigadier general, and
this new article would not give the President any authority to change
that.

The Aoring CrarrMan. Say there were four divisions assembled
making one grand army, and all their commanders were major gen-
erals except the Regular Army officer, and he a brigadier. Naturally
and under ordinary circumstances. the senior major general would
command, whether he was Volunteer, Organized Militia, or Marine
Corps officer. , _

Gen. Crowper. Yes; that is the rule to-day. But if this legislation
passes the senior militia major general would command the volunteer
in the same grade irrespective of rank, and both of them would com-
mand the Regular Army officer, because he was in the next lower
grade. This article affects rank within the grade, but it .does not
affect grades. For instance, it will not be within_the power of the
President under this legislation to place the brigadier general of the
Regular Army in command of the major general.

The Acrting CHATRMAN. Suppose four major generals come to-
gether and the Regular Army officer were the junior, would he com-
mand the other two? .

Gen. CROWDER. Yes. ,

Mr. Kanan. Under this section he undoubtedly would. o

Gen. Crowper. There appears to be no objection to that provision.

Mr. Evaxs. What do we train him for—what are we spending
money on the Army for if we do not get superior men?

The Acrine CHATRMAN. I have in mind one or two major generals -
that were never Regular Army officers, who, by results achieved in
the field in the handling of armies, demonstrated rather superior
qualities ] .

Mr. Evans. Ob, in the last war. But those two men in that picture
[indicating a painting of Gens. Grant and Lee] are both West Point
men. .

Mr. Kamx. But in the Spanish-American War there were several
brigadier generals created. '
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Mr. Evawns. If we are going to make laws here, if we are not going
1:}(; ]g;:ut t}ﬁ trained men in command, we had better stop training them;
that is all.

The Acrine CrarmMaN. What rank did Forrest get as a cavalry

officer, major general?

en. OrowpER. Yes; I think, perhaps, he got to be a lieutenant
general before the close of the war. They had many lieutenant gen-
erals on that side.

I would like to ask whether or not that article can be passed in the
form in which I have the preliminary part, saying that when the
Organized Militia is called into the service of the United States and
employed in conjunction with the regular or volunteer forces of the
United States in military operations which require the presence of
two or more officers, the President may assign the command, ete. ?

My. Kamx. Will you have a few typewritten copies of that pre-
liminary language made?

Gen. Crowper. Yes.

Mr. Kann. If it is not difficult for you, I think it would be well
for you to have a copy made for every member of the committee.
In considering the bill in executive session we will want to have the
language before us.
~ Gen. CrowbpEr. Now, we have a second related article, 119—com-
mand when different corps or commands happen to join. [Reading:]

When different corps or commands of the military forces of the United
States happen to join or do duty together, the officer highest in rank of the
line of the Regular Army, Marine Corps, Organized Militia, or Volunteers
there on duty shall, subject to the provisions of the preceding article, command

the whole and give orders for what is needful in the service unless otherwise
directed by the President.

That straightens out and harmonizes the two articles of the exist-
ing code.

1 have omitted to call you attention to one article which should
be 1143. I omitted to transfer one section of the Revised Statutes,
which was in the nature of an article of war, to this revision. The
section reads like this:

The judge advocate of a military court shall have power to appoint a re-
porter, who shall record the proceedings of and testimony taken before such
court, and may set down the case in the first instance in shorthand. The re-
porter shall, before entering upon his duties, be sworn or affirmed faithfully
to perform the same. (Sec. 1203, R. 8.) ) )

While this section of the law gives the authority to the judge advo-
cate of a court to employ a reporter, Army Regulations have been
issued denying him the exercise of that authority, except with the
sanction of the authority convening the court. This was an attempt
upon the part of the War Department to control and limit expendi-
tures for reporters. The regulation was a useful one, but the grant
of authority in the statute was not restricted. I have written the
limitation into the new article in order that it may affirmatively ap-
pear that the judge advocate has not this authority except with the
approval of the convening authority.

It will be noticed that the new article is broader than the section
of the Revised Statutes upon which it is based, in that it provides
for the employment of an interpreter as well as a reporter. I ask
to have this new article inserted as new article 1144.

SRR

————— S————

i
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Mr. Kaun. Would you have any objection to inserting it as 114,
paragraph a or b, or to number it 115 and change the numbers of all

the subsequent articles? T do not like to begin a new code by having

1144. )

L(l}%en. Crowper. It would look better as paragraph 2 of article 114,
which is headed “Authority to administer oaths.” We could just
strike out that heading and make it read “Administration of oaths—
Employment of reporters and interpreters.” Then this would come
in as paragraph 2 of that article. It fits in there very well.

Mr. Evans. The balance is nothing but the repealing acts.

Gen. CrowpEr. I am sorry to protract the meeting, but I have a
very important matter to present to the committee. I have Mr.
Hay’s sanction, I believe, for presenting it. . ~

The general subject of discipline of the Army includes not only
these articles of war, but it includes our prison statutes. There has
been considerable agitation for a number of years, in the service and
out of it, about the treatment of military prisoners. The discussion
has been directed more particularly toward the treatment of de-
serters. There is one class of officers who adhere to the view that
desertion should be regarded as a felony and the deserter rated a
felon, who is appropriately punished with penal servitude. A few
years back we used to brand the deserter and tattoo his body, but
that punishment was finally prohibited by Congress, along with
flogging. We still adhere to the idea of penal servitude. In 1873
Congress passed a law to establish a military prison. The first draft
of the law provided for its establishment at Rock Island. The law
was subsequently amended to make the place Fort Leavenworth,
That statute was one of the earliest prison statutes of the United
States. It-is a severe statute. .

As a result of this agitation, I was requested to consider a change
in the treatment of the military prisoners, but it was a matter about
which there was a grave difference of opinion, and 1 opposed the
change for several months until I could make a thorough study of
the subject. I finally asked for an order to proceed to Fort Leaven-
worth and make an investigation of that prison. I found 940 men
in confinement there. They had the appearance of boys. Upon in-
quiry I ascertained that their average age at commitment was about 23
years. With the aid of the prison officials I effected a classification
‘of the inmates. I found 71 per cent were there for purely military
offenses—by far the larger number of these for desertion and fraud-
ulent enlistment. Associated with those crimes were the offenses of
absence without leave, disobedience of orders, and kindred offenses,
where a man had fallen short in the discipline of the Army—667 out
of the 940 were in there for purely military offenses. One hundred
and ninety-seven were in there for military offenses and common-law
and statutory crimes together—but by common-law and statutory
crimes I want you to understand that I include misdemeanors. Many
of the offenses were trivial, but still of a civil character, like larceny
of small amounts. But 78, I think, were in there for serious com-
mon-law and statutory crimes. )

When I had finished my investigation at the prison I went over
to the United States penitentiary located on the same reservation,
and I saw the large number of inmates of that institution. They
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were men of more advanced years, grizzled veteran criminals, man
of them, and had the crimin};l 1001% Yet our young ex—solsc;l’iérsa lasfrs
Leavenworth were wearing the same kind of prison garb, conform-
ing to the same prison régime—hair close cropped, numbers on their
backs and legs, carrying their arms folded in the presence of authori-
ties, undergoing the same pehal servitude as at the penitentiary.

I came to the conclusion that that system was fundamentally
wrong, but that before we could apply any remedy it was necessary
to segregate our offenders. I made recommendation that all the
nnht:z‘u"y offenders be sent to Leavenworth and that all of the com-
mon-law and statutory offenders be sent to Alcatraz, the branch
prison at San Francisco, and that then we consider the question of
what régime should be maintained at these two places. I submitted
quite a lengthy report, which occupies some 10 pages of the Chief of
Stafl’s last annual report. I ask that it be incorporated as an ap-
pendix to the hearings before this committee. It concludes with five
recommendaticns, to carry out which requires legislation I am now
about to bring to your attention. This legislation, which I now offer,
1s a substitute for chapter 6, title 14, of the Revised Statutes of the
United States. I ask that it be inserted as section 2 of this act.

_ The result of enacting legislation of this character will be to estab-
lish the system of detention barracks of England. For a long time
they treated desertion as a felony and the deserter as a felon. taThey
have abandoned this policy, which had always been a failure, and
resorted to these detention barracks with the idea of reforming these
men, and they have made a great success of it. It is to be admitted
that this will be a radical change of policy for us, this passing from
penal servitude to detention barracks with the idea of saving these
meﬁ to Vt‘;w colors. ' ST

r. Warrixs., That applies to time of pea

(Gen: Crowper. Yes. PP © of peace, I suppose.

Mz, Warkixs. So you only have two prisons now?

Gen. Crowper. We have three, counting Castle William, in New
York Harbor. - T

Mr. Warkins. Then the prisoner has to be conveyed there all the
way at the expense of the Government?

‘Gen. CrowpER. Yes, sir; that has been the rule for some time.

The AcriNg CHAIRMAN. General, how would you arrange it in the
Philippines, for example? How would you keep your goats separate
from your sheep where you would have only one prison?"

_ Gen. Crowper. We have very ample guardhouses that are prac-
tically prisons.

The Acring CrairMaN. And you make those camps of detention?

Gen. Crowper. They can be so used.

In England, instead of a 9-hour day—which is the usual prison
day—they have made it a 10-hour day at the detention barracks.
They keep the men busy a good deal of the time at military instruc-
tion, and they are sending them back to their regiments from which
they deserted better shots, knowing how to dig intrenchments, and in
many other important regards better instructed than the men remain-
ing with the colors. The company commanders of the English Army
are reported as glad to have these men come back. ' '

Mr. Kann. There 1s one little thing that the general can prob-
ably help the committee ont on, and that is these repealed sections.
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It might be well for him to draw up just a little statement of what
these sections are. :

Gen. Crowprr. I think it is due the committee to state that Mr.
Hay, when we went over these, thought I had made a mistake in
expunging the article which says, “It is earnestly recommended
to all officers and soldiers diligently to attend divine service.”

Mr. Evans. We might leave out the part about the forfeiture.

Gen. Crowprr. Here is another one that I left out:

Any officer who uses any profane oath or execration shn]l; for each offense,
forfeit and pay one dollar. Any soldier who so offends shall incur the penalties
provided in the preceding article.

Mr. Karx. I do not think that the use of profane or irreligious
language is as prevalent now ag it was when these Articles of War
were first adopted. I do not think it is necessary in cur day to keep
those articles in.

Gen. Crowper. I will, with your permission, submit for the con-
sideration of the committee as a part of the argnment for a revision
of our prison statute (1) an extract copy of the prison report re-
ferred to in my statement; (2) an extract copy of the Inspector
General’s report on the English detention barracks. I submit, alsg,
an analytical table showing the origin of each of our existing ar-
ticles of war, and request that all these documents be printed as
appendices.

APPENDIX A.
[Extract of report of Judge Advocate General on military prison.]

CHANGE OF ADMINISTRATION OF THE MILITARY PRISON FROM A PENAL INSTITUTION
TO A MILITARY REFORMATORY.

It does not admit of question, I think. that the laws applicable to the military
prison require it to be administered as a penal institution. Asg pointed out in
my former report. they follow closely the legislation of the States and the later
legislation of the United States for the establishment and maintenance of peni-
tentiaries. This is especially evident when the provisions embodying the re-
quirements for employment of inmates at daily hard labor and in the trades are
considered. In some respects the laws applicable to the prison are less humane
than later legislation of the United States creating penitentiaries. For example,
the provisions of the act of March 3. 1890 (26 Stat., 839), that in the construc-
tion of prison buildings there shall be such an arrangement of cells and yard
space that prisoners under 20 years of age shall not in any way be associated
with prisoners above that age, and that the management of the class under 20
years of age ghall be, as far as possible, reformatory, is not found in the laws
relating to the military prison.

The regulations adopted from time to time for the government of the military.
prison and its inmates (editions of 1877, 1883, 1888, 1890, and 1910) shows that
the War Department has uniformly interpreted the law as requiring the prison
to be administered as a penal institution. In the five editions of said prison
regulations it has been provided that prisoners should be clad in prison dress,
wear their hair close cropped, with face clean shaven, be designated by numbers,
and employed at the kind of hard labor at which convicts confined in civil
prisons and penitentiaries are customarily employed. While in the several
editions of prison regulations in force down to 1895 the inmates of the prison

- were uniformly designated as “ prisoners,” in the present edition of the regula-

tions the term “ conviet” is uniformly used.
The department has uniformly administered the prison as a penal institution.
This is made to appear from the present employment of prisoners confined

28870—S. Rept. 229, 63—2——19
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thereu_l. w}lich does not differ from past employment, except in so far as their
labor is diverted to the work of new prison construction, and which the com-
mandant states as follows: '

“1. Domestic labor—This includes orderlies. messengers, clerks, barbers
cooks, bakers, waiters, hospital attendants: and tailors, shoemakers hm‘ness,
makers, bl:l(-ksm_iths. electricians, tinners. carpenters, Wheelrighté, carpet
weavers, steam fitters, ete.. for repair purposes only; laundrymen, librarians
wa“rghocuse t]zlbotrers, teamsters, butchers, printers; total, 250. , '

2. Construction work on new pris H s ' i ries 1 -
nection therewith . to 450, v prison and the shops and industries in con

“3. Ourtst‘dc wm:]c in connection with the construction of roads, the operation
of the te_rmm:ll railway, the care and preservation of the forest. the care of the
rese1_-vatwn and prison firm; total, 240. (This number is far below the daily
requirements and does not meet the demands.)”

. U_pon‘the theory that the prison will continue to e administered as a penal
institution after the completion of prison construction. the commandant recom-
mends that they e emploved as follows:

“1. Domestic labor.—This includes orderlies, messengers, clerks, barbers
cooks, bakers, waiters, hospital attendants; and tailors, shoemalkers, harness,
makers, blacksmiths, electricians. tinners, carpenters, 'wheelwrights. carpet
weavers, steam fitters. ete, for repair purposes only; laundrymen, 1ibrarians
Wi}‘rehouse laborers, teamsters, butchers, printers; total, 250. ,

2. Operation of shops inside the prison.—In the operation of the shops such
Worlg would be 1'eco_mmended as would be least liable to cause interference from
oytsicde 1:1bqr, as follows: Making shoes for the use of all prisoners in the
Army; making harness for the use of the Army; making brooms for the use of
the {&rmy. (a large part of the broom corn can-be raised on the prison farm);
making tinware and stove pans, etc., for the use of the Army; also galvanized-
iron bucket.s; making clothing for all prisoners in the Army, especially civilian
suits for dlschz_u'ged prisoners; repair of wheel transportation; laundi'v work ;
total, 250. ) Th_ls number depends, of course, upon the ‘amount of work of thié
Cl%}‘SS that is given the prison to do and can be expanded indefinitely.

3. Outside work.—(a) The operation of the prison farm: Between 700 and
8(?0 acres of laqd_are now available for farm purposes; this will have to be
diked and the diking will have to be of the very best; the river bottoms will
have t_o be protected; it appears to be possible to do this and have an 800-acre
farm in the bottoms; 200 additional acres could be secured on the reservation
on the northwest 'side witliout interference with any military operations; a
1,000-acre farm, using a large part of it as a truck garden, wouldl give empl’oy_
ment to a_large number of convicts. (») The operation of a dairy for the use
- of the_ prison. (¢) The repair and maintenance of post roads and the con-
struct_lon of 1'eservz}tion roads; approximately 12 miles of rock road are to
be bmlt.‘ (d) Grading; the number of hills to be removed and the amount of
ya.rdage is very great. (¢) Drainage and construction of culverts and bridges:
this work requires a large amount of labor. (f) Care of the forest andbthé
conversion of waste portions of the forest info park land for use of troops
in maneuvers. (g) Crematory and disposal of wastes; should the crema-
tory be removed from its present location, which appears to be inevitable
the construction and maintenance of it should be.turned over to the prison’
(h)_ Operation and repair of the terminal railway system: the handling of 'ali
freight, coa_l, and forage in connection with the operation of the railway system
(%) Operat}on qf the rock quarries, crushers, limekiln, brick plant concrete:
block machines in connection with sueh work at the prison and post ’as may be
authomzed' by the Quartermaster General. (7) Installation of a water supply
ﬁgi ttllllg I;-Ii'lqion a](nld post. l(lc) Opel.'ation of an electric-light and power plant
o andM tlllleaI;J os]%?’St" (1) Operation of an ice and refrigerating plant for the

Because of the proximity of the military prison to the la i y
post of Fort Leavenworth, and the extensitlr)e and urgent é‘gg;ﬁgs 1%1311?0;;;11315
upon tt}e post reservation indicatéd above, it ig probably true that no similar
mstltqtlon _of the Umted_ States or of any State or Territory is in such a favor-
able s1.tuat10n for the utilization for public purposes of free prison labor. The
extensive engployment of its inmates at daily hard labor on the much—ﬁeeded
and urgent 1n_1p1'ovements' of the military reservation proper, the conservation
of the forests, and the building of roads, for which contract labor would other-
wise be necessarily employed, would result in very obvious economies to the
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Government; while the employment of the prisoners on the large prison farm
(about 900 acres) in the raising of food products and in the shops of the prison
at trades in the manufacture of articles for use of prison and prisoners con-
fined there and at posts would be a long step in the direction of making the
prison self-sustaining. The argument of economy is thus seen to be excep-
tionally strong, and, in connection with the opportunity the work outlined
above affords for the training of prisoners in civil employment and graduating
them back into civil pursuits under conditions which would put them in the
way of establishing themselves in civil life upon their release from the military
prison, constitutes the most persuasive argument that can be urged, I think, in
favor of continuing the administration of the military prison as a penal
institution.

I am prepared to concede to this argument controlling effect as to the inmates
of the prison convicted of common-law and statutory felonies nlone. These
pelong to. the vegular criminal class, and their punishment should conform to
what is prescribed by law for this class of prisoners undergoing punishment in
aur United States, State. and Terrvitorial prisons; but I do not think it should
be regarded as decisive of the miore important questions presenied, viz : Should
soldiers convicted of purely military offenses, committed in time of peace, be
subject to ignominious penal servitude similar to that inflicted upon common-
law and statutory felons? Preliminary to a discussion of this question, T invite
attention to the following classification of prisoners serving sentence at the
miltary prison, Fort Leavenworth, at the time of my inspection:

aBLe No. 1.—Prisoners convicted of military crimes only.t!

Of desertion only__ 440
Of desertion and fraudulent enlistment only - 104
Of desertion and other military crimes other than fraundulent enlistment___ 56
Of desertion. fraudulent enlistment, and other military crimes_._________ 12
Of military offenses, not including desertion and fraudulent enlistment-___ ©
Of fraudulent enlistment only__ 49

POt e 667

TaBLE No. 2—Prisoners convicted of military crimes in connection with com-
mon-law and statutory crimes.

Of desertion and common-law statutory crimes not military - ™
Of desertion, fraudulent enlistment, and common-law and statutory crimes

not military - 10
Of desertion, fraudulent enlistment, other military crimes, and common-law
and statutory crimes not military______ 12
Of desertion and other military crimes, not including fraudulent enlistment,
and common-law and statutory crimes__ - 48
Of military crimes, not including desertion and fraudulent enlistment, and
common-law and statutory erimes__.___ . - 46
Of fraudulent enlistment, other military crimes, not including fraudulent
enlistment, and common-law and statutory crimes - 4
TOta ] o e e 195
TaBre No. 3.
Number of prisoners convicted of common-law and statutory crimes only-__ 78
Summary.
Prisoners convicted of military crimes only oo 667
Prisoners convicted of military crimes in conection with common-law and
statutory erimes. e 195
Prisoners convicted of common-law and statutory crimes only 78
Grand total_ 940

1 Slight variances in totals appear in these tables which do not affect the argument
based upon them.
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TABLE No. 4.—Descrtions.
3

Number.{ Average age at enlistment.

431 | 23 years 5 months 28 days.
210 | 23 years 2 months.

34 | 22 years 8 months 16 days.
59 | 26 years 1 month 25 days.
12 [ 20.years 10 months 4 days.

5

2

First year of enlistment.
Second year of enlistmen
Third dyear of enlisiment.
Second enlistment period
Third enlistment period.
Fourth enlistment period. .
Fifth enlistment period

32 years 7 months 9 days.
39 years 11 months.

The data for the Pacific branch of the United States military prison at Alca-

traz Island, Cal., if assembled, would probably show similar percentage strength *

of the severa_l classes of prisoners confined in said branch.

T]_ne foregplng clagssification is not as complete as it is desirable that it should
pe, in that it fails to distinguish between civil felonies and misdemeanors. It
is doubtless true that a large majority of the prisoners listed as common-law
and statutory offenders have been convicted of misdemeanors only, and that
therefore only a very small percentage of the inmates of the military prison
belong to the regular criminal class.

It will be noted that the average age at enlistment of prisoners serving sen-
ten_ces for de§e1't1011 is about 23 years. I did not ascertain the average age at
enlistment of other classes of offenders, but it is presumably about the same
as for dese:rters. The average age of prisoners at the time of my inspection
may be safely estimated at between 25 and 26 years. The contrast in respect
of age betwleen them and convicts of the United States penitentiary located on
jche same military reservation, which I visited, is most marked, the latter being
in appearance a much older class of men. In prison dress and in the methods
of treatment and daily employment of inmates there is no substantial difference
between tl_le two institutions, and the inmates of the prison are undergoing
penz}l‘ serﬂj:ude of the same character as inmates of the penitentiary, with the
additional lgllominy in case of deserters of loss of citizenship rights, of rights
to become citizens, and the right to hold office of trust or profit under the
United States. -

Becurriug now to Tables 1, 2, and 3, we find that of the 940 prisoners under-
going sentence at the military prison at the time of my inspection, 667—approxi-
mately 71 per cent—were convicted of purely military offenses. If we add to
these those convicted of purely military offenses in connection with. common-
law and statutory offenses of the grade of misdemeanor, ordinarily punished
by ll_ght jail sentences, we shall have a total of approximately 90 per cent of
thg inmates of the prison, by far the greater number deserters, who may be
said noj: to belong to the regular criminal class, but who are undergoing the
same kind of penal servitude as felons confined in the United States peniten-
Flary located on_the same reservation. The question whether penal servitude
is a proper punishment for them is thus seen to turn mainly on what is a
proper punishment for desertion in time of peace.

Perhap§ _there is no other single subject connected with the administration
of thq _mlhtary establishment which has received more earnest attention by
the pnhtary authorities than this subject of desertion, its causes, and its proper
pumshmegt. Annual reports, service journals, and the public press have
teemed with its discussion. It may be said also that there is no other single
sgbject connected with Army administration in respect of which such diverse
views ha_ve been expressed. Systematic efforts have been made to ameliorate
the condition of the soldier in respect of his living, dress, enjoyments, comfort,
and contentment as a means of reducing desertion rates. The Inspector Gen-
eral, in his report of 1905, summarizes the efforts of the Government in this
regard as follows: '

“It has constructed for him barracks luxurious in their appointments com-
pared tq the housing of the armies of other civilized countries throughout the
world; it has provided in these barracks air space in dimension equal to the
demands dictated by the best scientific thought; it has given him.spring beds,
mattresses, pillows, sheets, and pillowcases; it has provided him with toilets
and baths of the most modern manufacture, and much superior in general ap-
Dearance and effect to similar necessities enjoyed by people in middle life; it
has provided spacious reading rooms, supplied with newspapers and books cal-
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culated to cater to the soldier’s taste: it has bettered the amount and quality
of his clothing; it is to-day supplying him with the largest variety and best
quality of food that is given to any army; and at many of the large posts it
has provided magnificent exchange buildings, not a few of which have swim-
ming tanks and gymnasiums thoroughly equipped for athletic exercises. It has
made the demands of discipline and authority over the soldier, in conformity
with the spirit of the age, mild compared to what it was 20 years ago; it sends
the uneducated soldier to school and gives the partially educated every ad-
vantage of an extended education; it has provided outoor amusenients for him
in the way of athletic games; and it has, in fact, accomplished everything to
make him contented and to cause him to live out his enlistment, with one
exception—it has failed to provide an adequate punishment for the crime of
desertion.

“ Nine-tenths of the soldiers who desert from the Army of the United States
have no real cause for the act.”

But the efforts of the Government have not been limited to what is outlined
in the foregoing report of the Inspector General. We have tried the additional
expedients of long-term and short-term enlistments, bounty, for reenlistment,
retained pay and detained pay, forfeitedgto the Government by desertion, dis-
charge by purchase, and. finally, increased pay—all, except discharge by pur-
chase, without appreciable deterrent effect upon the commission of the offense
of desertion. If. as claimed by the Inspector General, we have failed to find
adequate punishiuent for desertion, it is not because we have not run the
gamul in this regard, for we tried the ignominious punishment of branding and
tattooing the deserter, the wearing of ball and chain, and long sentences of
penal servitude. We have also. tried the expedient of recognizing different
grades of criminality in desertion, distinguishing hetween the recruit led off
by companions, homesickness, ignorance, and the old soldier wlo commits the
offense with full knowledge and deliberation, giving to the former a very .short
term of imprisonment and frequent restoration to duty, and preserving as to
the latter the long sentence of penal servitude. In 1908 we abandoned the at-
tempt to distinguish between the recruit and the old soldier in respect of this
offense and provided one punishment for desertion, only to return to the prior
system in 1911. That none of these expedients has been attended with results
which were satisfactory to the department tends directly to support the view
expressed by The Adjutant General of the Army in his report for the fiscal”
year of 1908, that:

“rPhe principal cause of the evils in question lies deeper than any of the
causes commonly assigned for them, and is beyond the reach of any of the
measures proposed. Our people, althnugh aggressive enough, are not a mili-
tary people. They have little real iuterest in the Army in time of peace, and
from the earliest days of the Republic have been accustomed to look upon it
as a more or less unnecessary iustitution that may be pared down with safety
whenever a demand for retrenchment of public expenses arises. Enlistiment
in the Army in time of peace is not uncommonly regarded as evidence of worth-
lessness on the part of the recruit, and desertion in such a time is generally
looked upon as nothing more culpable than the breach of a civil contract for
service. The deserter suffers little or no Joss of caste by recason of his offense,
and is seldom without friends and sympathizers to shield him from arrest and
to intercede in his behalf in the comparatively rare event of his falling into
the hands of the military authorities.

“ It is safe to predict that desertion from the Army will continue to be ex-
cessive until there shall have been a radical change of public sentiment toward
the Army and until the deserter shall come to be regarded as the criminal that
he is, to be ostracized and hunted down as relentlessly as any other trans-
gressor of the laws. There is no reason to look for such a change of sentiment
in the near future, and there are some who believe that the change will never
come until our people shall have learned through national disaster and humili-
ation that the offective maintenance of an Army of professional soldiers is
absolutely essential to the preservation of the national honor and life, and
‘that the trained and disciplined troops of a modern enemy can not be with-
stood by hastily organized armies of untrained ov half-trained civilians.”

I concur in the view heve forcefully expressed that the main ohstacle encoun-
tered by the military authorities in their efforts to reduce desertion is found
in the attitude of the people toward this offense. Public opinion, with which
we have to reckon in the enforcement of any law or policy, does not associate
and never has associated moral turpitude with desertion in time of peace.
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For j:hls reason we do not have and never have had the cooperation and aid of
public se:ntl'ment in the execution of our policy of treating desertion as a felony
and punlshmg the deserter as a felon. I concur further in the view intimated
above that this state of feeling is an outgrowth of our military policy to rely
upon a volunfteer army rather than upon an army of professional soldiers, and
,that.the se.ntlment will continue so long as that policy continues—that is’, for
the md.eﬁm_te future. It must, I think, be taken into account in determining
our pol}Cy in dealing with the offense. '

But_m the pqst three years marked success has been achieved in reducing
de:_sertlon rates in face of this adverse public sentiment by the vigorous cam-
paign for the apprehension and punishient of deserters inaugurated by The
Adjutant General’s office. The system of apprehension is fully explained in
the_ annual reports of The Adjutant General for the fiscal years 1909 and 1910
I‘t involves telegraphic notice to The Adjutant General’s office of every deser:
tion, the 1)1:ep§11'ation and distribution of desertion circulars, containing per-
sonal descriptions and reproductions of photographs of deserters, with an
announcement of rewards payable for their apprehension and delivery. It
appe'%rs that about 4,000 copies of such deseriion cireular are distributed to
dep_altment, post, troop, battery, company, or detachment commanders, to
Umtec} States _marshals, police officers of the larger cities, to established
detective agencies, to agents of the Secret Service Division of the Treasury
Depﬂrtm_en.t and of the Bureau of Investigation of the Department of Justice
and fco_ civil peace oflicers in the vicinity of the homes of the deserters and ir;
localities to which they are likely to go.

The system ouj:lined above became fully inaugurated in October of 1008, It
found the desertion rate of the Army for the fiscal yvear ending June 30, 1908
at 4.59 per cent. _Its deterrent etfect was not immediately appzirent, for in thé
ﬁscal.yenr. of 1909 there was a slight increase in the desertion rate. This is
explmn}ad in the report of The Adjutant General for that year by the fact that
the enlisted strength of the Army was largely increased dm'ing‘the year, with
_the result ?hat an unusually large proportion of the enlisted men were serving
in the earlier part of their enlistment, when desertions are most frequent. I;
the fiscal year of 1910, when normal conditions in this regard were more nearly
approached, the desertion rate fell to 2.66. In the fiscal year of 1911 it fell to
2.28 Der ce}lt. theilowest desertion rate that has been re:ched since the estab-
“{;sgﬁllggt (%tt‘ihe mllitz}u‘y prison in 1874, except for the fiscal year of 1898, when

: of the very large increanse in enlis $ inci ar -
contags tate Qeomamced Lo facre enlistments incident to ‘the war the per

I think ser\'_ice opinion will be found to support the view that this very
marked reduction in desertion rates is to be attributed almost entirely to the
system..of apprehension and punishment of deserters outlined above and.would

view w1t_h marked disfavor any modification of the system which would tend
to imperi 1 tl_le excellent results that follow its emplovn{ent. The point to which
.1 would _111\'1te special attention is the necessity, if aliy, for retaining the degrad-
ing punishment of ignominious penal servitude. oi', stated in other WDOTdS
}Vhether the g‘hange in the character of the punishment. retaining its severity;
in so far as is consistent with the change, would impair the excellent results
torbe obtalned. under the system as now enforced.

That the stlgmn_of prison confinement operates as a deterrent to desertion
m.u_st be con.ceded_. just as we must concede deterreunt effect to the old but now
d1§used punishments of branding and tattooing of deserters, but to what extent
prison COllﬁIlel'llel'lt has operated to deter desertion is not readily deducible from
des_ertlon stat}stlcs. It sufficiently appears, however. that during the entire
period we entqrced penal servitude as a punishment for desertion the depart-
ment was coqh’onted with the unsatisfactory results already referred to, and
that_results did not become measurably satisfactory until the 'vigorous cami)aign
looking th the nppl'ehension of deserters was fully inaugurated. A comparison
of'desertlon stat_lstics of the period from 1875 to 1895, during which the military
prison was available for confinement of soldiers convicted of purely military
offenses, with the period from 1896 to 1906, during which it was not so avail-
z}ble, skkows th_at the percentage of desertion to total enlisted strength during
the former period was approximately 6.77 per cent and during the latter perioa
4.68 per cent, excluding the year 1898, during which the percentage was, for
z}bnprmal__causes, unusually low. There is thus seen to have been an aétual
ml]u_lg off in the rate of desertion during the period that penal servitude was
not in for.c.e, a reduction which must be attributed, however. largely to the
fact that discharge by purchase was operative during the entire period from
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1896 to 1906, whereas during the former period of 21 years it was operative
only for 5 years. Still, the fact that the effect of discharge by purchase in
reducing desertion was not in a greater degree neutralized by the abatement in
the character of the punishment would seem to furnish some suggestion that the
stigma of penal servitude, standing nlone, has not a relatively important deter-
rent influence upon desertion.

The question has, however, another aspect which I think werits consideration.
1 find that since the restoration of the prison to military control in 1806, 3.924
prisoners have been confined therein. The number confined in the prison from
its establishment in 1874 down to its transfer to the Departmment of Justice in
1895 1 have been unable to ascertain. but it is undoubtedly very large; nor have
I available the number of men who have been confined in the branch prison
at Aleatraz during the period of its existence. Taking a fotal of these we
have a very large number of persons who have passed from these prisons into
civil life. Tn common with other soldiers dishonorably discharged and held
in confinement at posts, they remain after discharge from confinement under
statutory disability for future military service, those convicted of desertion
Daving e additional disabilities of luss of citizenship rights, of rights to be-
come 2 citizen or to hold any office of profit or trust under the Government.
They constitute a large and ever-increasing element of our population property
described as military outcasts.

That the organic act establishing the military prison (act of Mar. 3. 1873)
contemplated that this element should to some extent be saved to the Army is
made plain by the provision of section 6 of that act, that:

“rPhe Secretary of War is authorized and directed to remit, in part, the
sentences of such convicts and to give them an lonorable restoration to duty in
case the same is merited.”

I can not ascertain that the Secretary of War has ever made any use of the
authority here given him to restore prisoners to duty. It has not been possible
for Lim to do so since the enactment of the act of August 1. 1894, prohibiting
the reenlistment of men whose last preceding term of enlistmment has not been
honest and faithful. In order that the inmates of the prison may have restored
to them the chance for honorable restoration to duty with the colors which
the Congress granted them in the original enactment. it will be necessary to
seek such amendment of the act of August 1, 1894, as will except from its
probibition inmates of the military prison confined therein for purely inilitary
offenses and discharged therefrom as good-conduct prisoners, with the recom-
mendation of the prison auilorities that they be allowed to reenlist. Admin-
istered upon these lines the prison would acquire the character of a reforma-
tory. or detention barracks such as are now maintained by England for the con-
finement of purely wilitary offenders, and which are described by an officer of
our Army who has recently inspected them. as follows:

“Only such soldiers as have been convicted of military offenses as distin-
guished from statutory or common-law offenses are sent to detention barracks
for punishment and correction. The controlling idea in the treatment of the
soldier, where confined in the barracks, is to reform him and send him away
from the institution a better instructed soldier than when he entered. Ie is
worked 103 hours a day. No prison garb is worn. ‘The soldier is in uniform at
all times, except possibly when in the workshops. and then lie wears working
clothes. They are designated by name—mno numbers are used. Although the
inmates are kept under close surveillance during the day. and in barred cells
under lock and key at night, yet every effort consistent with this iz made, and
with considerable success, to eliminate the prison atmosphere and aspect of
the surroundings. Hard work. wholsesome food, plenty of sleep, regular hours,
kindly treatment, and total abstinence from the use of all intoxicants and
tobacco soon bring the man under control of his own will. This is the condition
the authorities attempt to develop as a preliminary to proper reformation of
character. Much of the work is purely military and especially designed to
perfect the man in marksmanship and the use of his weapons. 'There is daily
instruetion for-some hours in this class of work. The barrack inclosure is fitted
up with almost every known device for training in shooting. and I was told
_that remarkable results are secured. Instruction is also given in military bridge
building and in other types of purely military work, including a very thorough
course in gymnastics.

“Tach man is required to do a certain amount of work daily in the workshops.
All of this work has a direct bearing on the military service and includes such
tasks as repairing picks, shovels, barrack chairs, mattresses, beds, etc., which
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are sent to the institution from the garrisons on the outside. Very few of the
inmates possessed any of the ordinary characteristics of the criminal class in
appearance or bearing, and as a matter of fact they do not belong to this class.
Had I seen the same men doing the same work in other surroundings I would
have noted no special difference between them and other soldiers. They ap-
peared to work with spirit and willingness, and a good atmosphere pervaded the
place. Treatment by those over them, while severe and unrelenting, is very
kindly. * * * fThe director of the institution said that he seldom or never
"had the same man committed a second time.

“It is worthy_of n_ote tpat all cases of desertion are handled here.

“The controlling idea is to send the man out sound in mind and body, re-
formed, and as well instructed in his duties as a soldier as he would have been
had he remained in his organization.”-

The attitude of the English people toward desertion is the same as that of our
owin people. There, as here, public opinion does not associate moral turpitude
with this offense. The reason is not far to seek. The contract of enlistment is
voluntarily entered into and the abandonment of the service is considered by
the people simply a breuach of the voluntary contract. In the British service the
fact bhas been recognized and the policy of punishing deserters as felons has been
abandoned. We persist in the policy in the hope, which, T think, can never be
realized, that by so persisting we can educate our 90.000,000 people to take the
service view that the deserter should be punished as a felon.

From what has been said above it is evident that if we should adopt, in
principle. the system of detention barracks as administered in the British
service, there need result no abatement in severity of punishment now obtain-
ing in our service, except in so far as relieving prisoners from the ignominy
of penal servitude would be an abatement. This could be compensated for to
some degree by increasing the punishment for military offenses. Daily hard
labor to the extent necessary for the domestic administration of the prison
would continue as heretofore, but the system would require that there should
be relief from daily hard labor not connected with said domestic administra-
tion and the time thus saved given over to the most rigid military instruction :
and-it would scem reasonable that, under such instructions, inmates would
acquire profictency in rifle practice and other specialized military training equal
if not superior to that acquired by men who remaiun with the colors. and that
such opposition as may now exist among officers and enlistesd men to receiving
inmates of the prison back into their organizations would in a very large meas-
ure disappear as to those good-conduct prisoners who acquire such proficiency
and are discharged with the recommendation that they be permitted to reentist.

The details of the new system would, I think, be appropriately fixed by a
board convened especially for the purpose. T think it would be an essential
part of the new system that prisoners undergoing confinement at the military
prison or its branch for grave common-law and statutory crimes. and those
convicted of sucl crimes in connection with military offenses, should be segre-
gated. R

I would suggest that Alcatraz Prison and Fort Jay Prison be reserved for
their confinement, and their administration as prisons continued. And I would
further suggest thnt those convicted of purely military offeuses would he prop-
erly confined in the detention barracks, to be subjected to specinl discipline, the
general outlines of whicll are given above, with a view to their restoration to
duty with the colors. There would remain those convicted of common-law and
statutory misdemeanors of a character ordinarily punished with light jail sen-

tences, or of such misdemeanors in connection with purely military offenses. .

These. under the policy above outlined. should be sent, I think, to the deten-
tion barracks, there to be kept employed at daily hard labor connected with
its domestic administration. to be admitted to the classes undergoing special
military instruction only as their conduect may justify it. The effect would be
such a division of military prisoners under sentence by court-martial as would
segregate and give over to special training all those who have offended pri-
marily against the discipline of the Army, leaving the regular criminal classes
under-the prison régime to which they are at present subjected.

In view of the fact that we are legislatively committed to the maximum use
of the labor of military prisoners on new prison construction, the change from
prison to detention barracks must await the completion of said construction—
about two years—unless it can be assumed that Congress will be found willing
to complete said construction by contract labor. But when the new prison is
completed the way will he open to inaugurate the change which can he admin-
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istratively accomplished, except in the following regards, Wh'ere it would be
advisable to have amendments of the existing law so as to pr(_)v1de: . .

1. For changing the name “United States military prison” to United
States detention barracks,” and for making the designation of the inmates of
the detention barracks uniform by eliminating the term “ con_vict ” wherever
necessary and substituting therefor the term ‘‘ prisoner,” Whlch latter term
is used in the existing law as synonymous with the term convict. o .

2. For exempting the detention barracks from the existing provision vesting
the government and control of the prison in the Board of Comnnss%oners of the
United States Soldiers’ Home; this for the reason that the detention pa.rracks
would become an integral part of the military establishment, to be administered
directly as any other department thereof. .

3. For modifying the provision of existing law 1'e_spect1ng t_he employment of
prisoners in said detention barracks so as to limit the daily harfﬁi lab01_' _of
prisoners confined therein to what is required for purposes of dome.stlc 'admmls-
tration, as outlined above by the prison commandant, and dl}-gct1ng th‘at
prisoners not so employed shall be subjected to a rigid course of military train-
ing and instruction. ) .

i. Tor exempting from the prohibitions of section 1118 'of the Revised
Statutes against the enlistment in the military service of any deserte}- there-
from and of section 2 of the act of August 1, 1894 (28 Stat., 216), agal}lst tl}e
reenlistment in the military service of any soldier whose service during his
last preceding term of enlistment has not been honest and faithful, all good-
conduct prisoners discharged from the defention barrncks. or post guardhouse
with the recommendation of the authorities of the detention barracks or post

hat they be permitted to reenlist.
¢ 5.t ]i‘or3 the pmodiﬁcation of the requirements of sections 1996_:111(1' 1998, Re-
vised Statutes, so as to provide that the forfeiture of cit.izenshlp 1'1gh.ts or of
the right to become citizens shall not attach to a conviction of desertion com-

i in tinies of peace.
ml(t)%nder minor chagges will be required in the existing law, and of_ course ex-
tensive amendments of the existing regulations governing the United States
military prison at Fort Leavenworth would he necessary to conform them to the
amended law. :

APPENDIX B.

i ) : it Army, givi result of the
ctract from a report of the Inspector General of the Army, giving the _1e<_u
Hoxtxa recent inspéction by him of the detention barracks of the British Army.]

The result of the system seems to be to reduce the number of hardened cases
to such an extent that it is found Dbest to discharge them f1'01}1 the serV{ce
rather than permit them to spread discontent among the soldiers. A large
proportion of hard. cases are manufactured in prison, and many a man lel)les
out of prison much worse than when he went in. .The detention system %s
the opposite effect, and it is found Dbetter to get rid of men who can not be

1n r refornmed. .
sogtte tggkoﬁ\'e or six years for the deteuntion system in England to establish
itself, but it apparently has saved many men from tr.ouble_ and from degen-
erating into hardened cases. They evidently endeavor in th1§ systep] to apply
bumane common sense in the treatment of men in trouble. This gives an op-
portunity for the men to recover their self-respect nud. respond to_ any patr'u.)tlc
instinet which, under the stigma of prison life and its demoralizing environ-

nt, can not be expected to survive. . .
m(’el‘l?e Cconnnandant Ellt Aldershot states that he ﬁnds. a distinct f.eelu.lg of. s.elf-
respect within the walls of his establishment. This Is glppar_ent, in his opinion,
from the fact that he observes a keenness to give satisfaction, and to put up
a good show when visitors come around, and that the 51_111<y, hangdo‘g.]ook of
the prison is not to be found. This was apparent at the tupe of my VlSlt:

The commandant states that one sojourn in the detention ba}'rnck_s is gel‘l-
erally sufficient, if long enough, to make the soldier useful to his unit. Yery
few ever return to the detention barracks. He also reported to have _1{1.1own
several cases of men Dbeing promoted noncommissioned officers for efficiency

ained in the detention barracks.
Obi was very much impressed with this system as observed at Aldershot.
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Soldiers sent to the detention barracks retain their uniform and keep their

-entire kit, except the rifle, in their rooms:.
they turn out for parade. There is mo mark or insignia to indicate any idea
of imprisonment. The man remains a soldier and is treated as such exceptf that
his freedom is restricted and he is detained within specified limits. The effort
“is. to remove the cause for the failure of the man to meet the requirements
of the service, to build him up physically, so that his nervous system will be
in order to respond to the character of instruction and treatment he receives
while in these barracks. The majority of the men who come here are sentenced
for offenses that seem to have their origin in the excessive use of aleoholic
liquor, inordinate uses of cigarettes, and other indulgences which overtax and
wreck the herves. The effort is to build up the nervous system. For this
reason soldiers detained in these barracks are not alllowed to use tobacco at all.

The barrack at Aldershot is located within an inclosure surrounded by a
high wall. The barrack is of plain, substantial construction, three stories high,
with a central passage extending to the roof, upon which three tiers of rooms
open. IPach man has a separate room. No conversation is allowed at any time
oxcept when it is absolutely necessary in the performance of duty or work.

I saw the men at drill and at work in the  shops and in the gymnasium.
The work in the gymnasium was excellent and carried on under a gymnastic
instructor.

The devices in the yard for target practice were excellent and coustructed
in a systematic way by means of diagram, etc., on a scale to appear at the
short ranges employed as they would appear at the full range, miniature mov-
ing targets being used for actual firing.

The fundamental idea controlling the scheme seems to be: Keep the soldier
sentenced to the detention barracks employed in useful work, the use of the
rifle being very prominent in the scheme..

It will be observed that the “diet” and ‘ separation” play an important
part in the scheme of treating soldiers in these detention barracks.

The rifles are issued to them when

}
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